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Submissions by Mr. Kelliher

blow 1ife into the defence here and examines them
individually and together, in my submission 1it's
clear what he's doing.

The next point 1is this: He could find
himself safe on the street 1in some sanctuary,
meaning he ordinarily made it through the night.
What bearing does that have? Does he ordinarily
make 1t through the night when he is in the state
that Mr. Cullen observed in that report? Is that
what he's saying?

A11 right. The next point i1s this: That he
was —-— early in the morning of December 5th he
was found intoxicated, checked by the Emergency
Health Services and fcound not to be in medical
distress. How 1s that relevant to what happened
at 8:30 that night? That he was subsequently
arrested for being in a state of intoxication.

The next point: The conversations with
Frank that were alleged to have occcurred at the
Jjail. Now, the conversations, the lmport of that
he acknowledged was That he was able to speak and
that he said something like Maple and Broadway.
These are the elements that are blowing life into
the defence.

The last one is this: The evidence that he
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was able to walk to a wall where he was left by
Officer Instant. What evidence i1s that? This
iz —-- this is Instant's statement. You see, we
have one falsehood blowing life into another
falsehood. This isn't independent evidence that
supports what Instant said or Sanderson said.
Tt's Just another lie, but 1it's serving a purpose
here. And it comes toc this when he was asked:
Now, what does This mean, Mr. Cullen?
That 1f all of this evidence were
introduced into a courtrcocom and
Sanderson --
This is a guote from the examination.
That 1f all of this evidence were
introduced in a courtroom and Sanderson
were to take the stand and say, "Oh, T
didn't think he was drunk™, that that
might result in an acquittal? That's
what 1T means 1n a charge approval
context?
A Yes.
Independence and impartiality. The case
then went to Mr. Peter Ewert, who was tThe
Director of Legal Services. He, in my

submission, does no analyslis of the facts and
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only a brief incomplete reference to the
applicable law. His decision seems almost
entirely based on Mr. Cutler's analysis of the
law and Mr. Cullen's overview of the case. Mr.
Ewert simply concludes that the actions of the
police officers involved were not a marked
departure from those of a reascnable perscn who
could nor could either officer reasonably have
foreseen that harm -- that harm would come to Mr.
Paul by thelr acticons. I don't believe Mr.
Fwert's report warrants any further comment. His
final report does. But his was more an
imprimatur of agreement more than any kind of
legal analysis.

Now, tThe next individual to deal with tThe
file was in 2001 as a result of the then Pclice
Complaints Commissioner returning the file to the
Criminal Justice Branch for a further review with
new evidence; that 1s To say the live video and
Dr. Ferris's report. Mr. Fitch recelved the file
from Mr. Cullen and he was Invited to bring fresh
eyves and not to be too deferential. And TI'm sure
that Mr. Cullen intended that when he gave that
file to Mr. Fitch. Mr. Fitch when he received

that request says that -- his evidence was that
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he decided that he would not approve the charges
fairly early on; that he had made that decision
and -- but he had made nc written record of it.
His evidence 1s that he completed his own
analysils between the 17th of January and the 5th
of February. His evidence was that he decided
that he would not approve charges.

On the 5th of February, 2001 he passed the
file to the newly arrived employee, Ms. Van
Oosten. She completed her analysis and provided
her opinion on February the 8th, 2001. Asked to
review the file with the new evidence in mind,
she did not review one of the two critical pieces
of evidence. She didn't look at perhaps the most
compelling plece of evidence; that 1s to say the
video. And when she reported to Fitch, he did
not reguest that she do so.

Fitch did nothing for the next seven months
other than, as he characterizes the activity,
using a junior lawyer as a sounding board. While
the months passed, he was aware That the passage
of ftime could pose a barrier to a decision to —--
a decision in favour of prosecution and he knew
that the Office of the Police Complalnts

Commissioner was walting for Crown's decision
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before making their decision as to whether to
hold a public hearing. ©n his own evidence, he
had done his review within a month of receiving
the file and concluded There were -- there was a
no charge decision. Within three days of giving
the file to Van Oosten, he had another review
with a no charge decision. He simply waited
seven months doing nothing, indifferent to the
reality that he was frustrating the course of
Justice by dolng so.

Mr. Fitch ignored all three of the policy
requirements of the charge approval process. He
had no regard to timeliness. He did not put the
reasons for his decision in writing and 1t did
not even cross his mind that the family of Frank
Paul should be told of what was transpiring. His
conduct was inadequate.

His repeated references in the few notes he
made 1n respect to Tthe telephone —-- made in
respect To the telephone calls with Dana Urban to
Regina and Paul are unconscious, but tell-tale
insights as to how he viewed Frank Paul. It will
be noted that he completed four typed pages of
notes in respect To Dana Urban trying To convince

him to proceed with charges and not a note about
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his own analysis of the file.

By the time Fitch was ready to announce his
decision, Mr. Cullen had been elevated to the
bench and Mr. Gillen was in his place by then as
the Assistant Deputy Attorney General responsible
for the Criminal Justice Branch. The matter then
sat dormant until Mr. Ryneveld, the recently
appointed Police Complaints Commissioner who
wrote to the Attorney General in 2004
recommending an ingquiry under the Ingquiry Act.
He referenced new evidence which had come
forward. This evidence amounted to two
witnesses: One, Mr. Firlotte, who was basically
recanting his evidence, his earlier statement,
and the other Ms. Renville, who described Frank
Paul vividly at the jail shortly before his
removal. Mr. Gillen requested the file for a
review by Michael Hicks, who was then Acting
Regional Crown 1in Vancouver.

So we have now The third major review of
this file. Mr. Fitch didn't detect any
difficulty with the investigation nor did Mr.
Hicks.

Now, what did Mr. Hicks do here? He

reviewed the file and produced a no charge
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decision. In my —-- his analysis is set out in
his opinion and I've not noted the exhibit
number. And he sets out his legal reasoning for
a no charge decision. He -- in doing so he
states the legal test for criminal negligence as
wanton and reckless disregard and concludes there
1s not a substantial likelihocd of convicticn
because the Crown cannot meet that test. His
oplnion does not consider the lower, more easily
reached threshold of a marked departure from the
conduct of a reascnable person. This is all that
is reguired to establish the defence of failing
to provide necessaries of life and if that
defence is established and there is a loss of
life, That's manslaughter.

Mr. Hicks follows up his conclusion and
legal reasoning with five points of evidence
which he testified here were the foundation of
his conclusion:

1. That others in tThe jall service made

the determination that Mr. Paul should ke

released prior to Sanderson's coming on

duty.
Quite frankly, the relevance of Tthat statement 1s

not immedlately apparent.
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B. Sanderson saw Paul in the wagon bay

when he came on duty and barely two hours

later when Mr. Paul returned in the

custody of Constable Instant. There was

very little time for him to have consumed

alcohol.
If T could just pause there for a minute. Mr.
Hicks is savying, well, Sanderson saw Paul in the
wagon pbay when he was being released, so did
Officer Prince, the female officer who kindly
offered Mr. Paul a tocnie when he saw —-- when she
saw him holding onto by then an empty coffee cup.
And she took that to be a person who 1f she gave
him the toonie, he would go buy a cup of colffee.
That's what she thought. And she gave him the
toonie, walked up to him, and she said, "He
didn't seem drunk to me. His eyes were clear",
she said. This is the man that Sanderson saw on
the way in who later said, "Ch, he was 1n the
same shape that I saw him when he was being
released earlier.”

But Mr. Hicks says it's important to note
that -- that there would be very little time for
him to have consumed alcchol. When asked about

the availability of rice wine 1in the area, he
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galid he was unaware; moreover, that he was
unaware of it being an issue. This is -- T
believe he's the Deputy Regional Crown Counsel at
the time and then the Regional Crown Counsel.

Mr. Commissiconer will recall the evidence
from the Vancouver Police Department about what
was referred to as an epidemic of rice wine
consumption and the efforts that the Vancouver
Police Department had gone to, the laudable
efforts that they went Tto to eradicate 1t and get
it off the shelves.

Now, who -- who would know? Who is likely
to know best about the ravages of that rice wine
other than the jail sergeant? Who would know
best? Who would see The casualties day 1in and
day out? The fellow at the gate of the drunk
tank. ©Of course, Sanderson knew about it, but
did Hicks as Regional Crown Counsel? He didn't
know anything about it. Very hard to believe.

He didn't -- he knew about the toonlie. He didn't
conslder that he could have gone out and bought a
bottle of rice wine and consumed it within an
hour and a half and yet he had Turner's evidence
that he smelled of rice wine. Then he says 1t's

difficult to Imagine that he could have gotten
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more alccochol. So, you know, that blows some 1ife
into Sanderson's proposition.

The other point -- there are three remaining
polints that Mr. Hicks hangs his hat on. The next
one 1s this:

Sanderson had dealt with him on a number

of occasions 1n the past.

What does that mean? That he'd seen him dragged
into the Jall? Probably. That he'd seen him
dragged out of the Jail? No. BSo what does that
mean in the context of the charge approval
decision?

The remaining two are as follows:

There 1s nc pbasis that a Court can

conclude that Sergeant Sanderscon had any

part to play in the decision to leave Mr.

Paul at Dunlevy.

Now, that is an error. Hastings and Dunlevy is
where Turner and Peterson found Mr. Paul. He was
eventually found at the 300 block of East 1st
Avenue 1n that 1little alleyway. And Mr. Hicks
has made the error and it was not corrected by me
in cross-examination.

Now, I ask, Mr. Commissiconer, That in

consldering Mr. Hicks' evidence that you please

25
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have a lcook at the cross-examination of Mr. Hicks
on this point. That is to savy, what's the
significance of this statement that Sanderson had
no —-- no part in the decision to leave him in the
alley? And here Mr. Hicks described how 1t was
not a relevant consideration as between one
position or the other, whether one was better or
not, and how that -- how that can be woven
together to come To tThe aid of Sergeant
Sanderson.

The other point was that he had previocusly
been arrested, about 15 times at Maple and
Broadway. Those are -- now, a person is left
saying, well, surely he gave other evidence that
would 1in his mind properly undermine the strong,
so0lid case that is otherwise there. But, Mr.
Commissioner, that's all he had to say. When one
examines the legal reason -- i1if one were to take
Mr. Hicks' analysis, Mr. Cullen's analysis, for
that matter, and say, "Well, what's the task
here? We've got tTo identify relevant facts,
identify relevant law, bring to mind all of the
courtroom exigencies that could come into play
and make a declsicn, an impartial decislion on the

basis of whether this evidence amounts to a
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strong, solid case.”™ In my submission these —--
these works are not, T think, aptly characterized
as they were again and again in this courtroom
that it's the product of the best and the
brightest, that the reasoning was a high level of
legal reasoning. These are loose, rambling,
incomplete, unstructured and almost casual
documents in their nature.

The next matter was Mr. Gillen on receiving
Mr. Hicks' review, and by now we're four serious
reviews. Mr. Gillen is for, as he put it, an
abundance of caution, but he, in my submission,
oddly says that he's going to go and have it done
again. When he receives Mr. Hicks' analysis, he
didn't feel sufficiently comfortable with that
and he sent it out again to —-- this time to Mr.
Ewert.

Now, Mr. Ewert is the most senior. He is
the most senior. He's now out of the Criminal
Justice Branch, but a very experienced,
long-serving prosecutor in private practice and
easily the most senior lawyer to look at this
document and so he does the final analysis.

In my submission, 1T's not an overstatement

to say that Mr. Ewert's analysis 1s shocking.
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Tt's shocking in misunderstanding of the facts
and his conception of the relevant factors to be
taken into consideration in his decision. For
example, on three separate occasions 1in his
report, Three separate Times he references
Sergeant Sanderson understanding that Frank Paul
would be taken to his home in the Maple and
Broadway area where he would be cared for by his
buddies and assoclates or friends. He actually
says that three times in his report. It is
rubbish. He's making that up. There is no
evidence in this file and yet the final report
that says we will not charge Officer Sanderson is
premised on the proposition that Sanderson
believed that Mr. Paul was going to be taken
somewhere where he was going to be cared for by
his buddies, associates and friends. That is
intolerable.

Sergeant Sanderson. If I could read one
further extract from Mr. Ewert's work:

Sergeant Sanderson in the presence of

others concluded that Mr. Paul could not

be intoxicated and that rather he was

debilitated. The sergeant concluded that

Mr. Paul could communicate that he lived
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at West Broadway and Maple and that his

condition was no different than his usual

state of post-jzil stay sobriety.

Sergeant Sanderson apparently instructed

Instant —--

These are Mr. kEwert's words.

-— Lo return him home, presumably

expecting that he would be returned to

the address provided by The now deceased
and that he would have a place to stay
there with his buddies and associates.

Constable Petit was present and she has

stated that Mr. Paul was always passive

aggressive and always had to be carried
or dragged in order tTo transport him. It
was not unusual that he was dragged into
the police station and subsequently
dragged out according to her.

You see, Mr. Hicks in his analysis says —--
quotes Petlit as saying she had dealt with Mr.
Paul on the street for many years and he was
passive aggressive. Often times he had to be
dragged in order to transport him; that is to say
plcking him up on the streets of Vancouver,

taking him to the drunk tank.
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Do vyou see what Mr. Ewert reads into this?
Mr. Ewert's reading in -- he's making up a
defence for Sergeant Sanderson. He says this:

It was not unusual that he was dragged

into the police station and subsequently

dragged out according to her.

Officer Petit's statement 1s Exhikbit 131,
and vyvou will see what she has to say, and vyou
will see that she does not nor has anyone in This
file ever sald that Mr. Paul was previously
dragged out. You see, he's suggesting that Mr.
Sanderson was inured to it. This was cld hat.

It had happened before. That's what he's doing
here. He's creating evidence to justify not
charging Sanderson.

You see, as a person reads these analyses —-
which aren't analyses together at all. They're
Just cobbled together rationalizations —-- a
person can't help but be struck that here's a
homeless and helpless man treated in the fashion
that he was, but years later in The comfort of an
office with the comfort of time and ability to
sit back and analyse, consider thoughtfully
what's taken place here and review the evidence

with care, the care that every human life
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deserves, that care is absent here. There's a
casualness, an indifference to the obligations
that come with being a lawyer that characterize
this quality of work.

Mr. Ewert is the last, final, most senior
prosecutor, the person that Mr. Gillen goes to
last for the final review and this 1s what he's
given and this is what he relies on.

Now, Mr. Ewert went on to consider other
evidentiary factors which he tThought bore most
significantly on whether or not either of these
officers should be charged, and he said this:

1. Frank Paul had an extensive criminal

record and was known to the police as a

hard ass that had been physically

deteriorating.
A1l right. That doesn't sound like much of --
much evidentiary heft, but a person, I suppose,
could include such a casual remark as context, I
suppose. But he purports that these are
evidentiary polnts that militate agalnst a charge
approval.

Sergeant Sanderson was known as a nice

guy and generally well regarded.

Okay. Frank Paul has a criminal record and a
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hard ass. Sanderson's a nice guy. Where's this
going?
3. That there i1is no evidence to suggest

that 1f Frank Paul wouldn't have been

arrested at the vegetable stand, he would

have died anyway.
That's at paragraph 26, Mr. Commissioner.

The Crown is unable to prove that Frank

Paul would not have died on the vegetable

stand had he not been arrested by the two

conscientious officers Turner and

Peterson.
What in the world is this man thinking? What 1is
he thinking? Can anyone offer an explanation
conslstent with common sense and humanity to
explain what this man could possibly mean by that
other than, lock, i1it's not such a big deal. He'd
have probably died anyway. How could Instant and
Sanderson be held responsible for the loss of his
life when 1f 1t weren't for FPeterson and Turner
he'd have been dead anyway? There's the legal
reasoning. It has the whiff of the Gulag to it.

He concludes with the observation that
should charges be approved at this point, the

passage of Time, The delay 1In bringing the
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charges will likely result in a defence argument
of abuse of process. Mr. Ewert doesn't think
this argument will succeed, but he points out
that even 1f 1t doesn't succeed, Crown
communications and copinions will be required to
be disclcecsed to the other side. What relevance
is that in a charge approval process? That thelr
ineptitude would be disclosed, that Mr. Fitch
sitting on the file for seven months would become
public, and that's a reason not to prosecute?

The delay is caused by the Crown and even though
it won't ultimately interfere with a possible
prosecution, there is still z worry of having to
disclose evidence of Thelr own thinking
processes.

The final witness, fittingly, was Mr. Robert
Gillen, who had the final say in all of this, and
in his name the Criminal Justice EBranch issued
its final coat of palint in a media release of
June, Z004. It was authorized by -- rather,
authored by Geoffrey Gaul and signed off by Mr.
Robert Gillen. And what did it do? The
significance of this statement is that it implies
that the Investigation into tThe death of Frank

Paul was complete and on the basis of thorough
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and repeated Crown reviews of the file, there is
an insufficient basis to bring charges against
either officer. That was its import. This 1is
coupled with Tthe reference tTo the coroner's
report, which found Frank Paul's death to have
been an accident.

The overall impression left is that the
police officers had broken no laws and that the
investigation was complete, as were the many
Crown reviews of the file. While they had to go
looking for the grossly misleading coroner's
report, the Police Complaints Commissioner's
report came with the file and contained a
scathing assessment of The deficiencles of the
Vancouver Police Department's investigatlion.
Gaul wrote it and Gillen signed off on 1it. This
was —- this was an effort to give the public the
impression that all was well with the
administration of Jjustice 1in relation to Frank
Paul, that nothing was amiss in the clircumstances
of his death, and that other components of the
Justice system were working properly. Insofar as
that was its intent, it was misleading.

But, Mr. Commissioner, is that 1t? Is that

the story here? Is i1t all about police looking
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after themselves and their prosecutor friends
giving them special consideration? It's part of
it, but it's not 211 of it. The other part of it
is Frank Paul. What happened that night in 1995
when Sanderson so callously ordered Frank Paul to
be left cut in the elements? There was first a
devaluation of Frank Paul as a human being. As a
prelude to such inhumanity, there is a process of
diminishing the other person or peocple's
humanity. They are not like us. They think
differently, live differently, look differently.
What applies to us does not apply to them. You
would not treat vourself or one of yours like
that. In order to do so, one creates distance by
diminishing the wvalue of the other's life.

And that's what happened, in my submission,
with Frank Paul. He was —-- his life was
devalued. He was devalued as a human being. The
same devaluation Took place when Sanderson
ordered him to his death as when the
investigators decided not to pursue a real
investigation and when the prosecutors decided
not to charge. To put it nicely or kindly,
there's a blind spot.

We have, in my submission, with an analysis
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of these opinions, what it comes down to is on
the one hand we have Officer Sanderson, a Zh-year
veteran, reasonably good record, as Mr. Ewert
says, nice guy, and we've got a five-month
probatiocnary police officer who was torn, who
didn't want to do this, who was prepared to do
Just about anything not to do what he was told to
do because he knew i1it. What would happen if
charges went ahead to these otherwise decent

human beings? Thelr careers would probably be

gone. They may well be impriscned as a result of
a decision to charge. And they're looking at
that.

And what's on the other side? What happened
here? What was the harm? Well, Mr. Ewert's an
insight on that tcoco. He'd have died anyway.

Look at him. Look at him. What harm was done
here? Look how he lived. He was going to die
anyway. He was trying to kill himself. Does the
harm Jjustify the consequences? Does that life —-
is he like us? Is 1t the same thing?

There was a devaluation of Frank Paul's
life. And each one of these people shook their
head and said, "I'm not going to do it. TI'm not

golng to ruin those police officers' lives for
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what they did here. They made some mistakes and
it cost Frank Pzul his 1ife, but the damage 1is
too great. His 1life, another way of putting it,
1g not worth 1t."

There 1s no secret in this country that --
in fact, our Supreme Court Court of Canada has
commented on 1t in Giladue —-- That this blind spot
can be called by other names. It could be said
that the governments of Canada from the
beginning -- 1it's only a matter of degree that
separates what happened to Frank Paul from what
the governments of Canada have done with
aboriginal people in this country from the
beginning. That Canada and Canadlians are inured,
anaesthetized to the suffering of aboriginal
people. And that's part of who we are. That's
the blind spot. To say is it relevant that Frank
Paul was of aboriginal heritage, that he was an
Indian, most certalinly. And in part did he die
as a result of it? Yes, he did. And in my
submission we have to have The courage to see
that and say it. The devaluation of his 1ife is
inextricably tied to his status as an Indian man.

Mr. Commissioner, that concludes my

submission. I would like to just as a closing
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Submissions by Mr. Cowper

note -—— T won't be appearing before you again --
to thank vyou for your patience and courtesy
throughout.

COMMISSIONER: Thank you, Mr. Kelliher. I'd like vyou to
thank vyour client Peggy Clement for her kind
remarks. You know, of course, that I asked for
her to be here and to appear before me before T
started this inquiry. The reason for that was T
wanted to know from her firsthand about Frank
Paul, and she did that and did a wvery able job
and T have a lot of respect for her. Thank vyou.

T think we'll give the reporter a break now
and then I'11 ask vyou, Mr. Cowper, for vyour
comments.

REGISTRAR: Crder.

(PROCEEDINGS RESUMED PURSUANT TO A SHCRT ADJOURNMENT )

REGISTRAR: Order. The hearing is now resumed, Mr.
Commissicner.

COMMISSICNER: Thank you. Mr. Cowper.

COWPER: Yes, Mr. Commlssioner. As you're aware, we did
not make submissions at the end of phase 1 and
it's not customary for Commission counsel to make
submissions to vyvou as to what vour findings ought
to be. However, you indicated 1t might be

helpful to you for Commlssion counsel To prepare
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a neutral -- and T mean that in the proper sense
of neutral -- recitation of the file and the
evidence, and so Mr. Nathanson, who's not here
now, at your suggestion prepared submissions
which accomplish that end. And I'll mark those,
Mr. Registrar, if I may, as the next exhibit.

Those are submissions of Commission counsel.

THE COMMISSTIONER: Exhikit number?

THE REGISTRAR: It will be CJEB 18,

ME. COWPER:

{EXHIRIT CJB 18: Submissions of Commission
counsel)

Now, Just —-- Mr. Commissioner, I just make an

observation that those submissions were really

intended to sort of summarize the evidence, put

them in a chronological context and hopefully

those will be helpful to vyou.

THE COMMISSICNER: That's really all I asked for. Thank vyou

MER. COWPER:

very much.

Now, I did think that in the context of the --
this phase that 1t would be appropriate for
Commission counsel to address some matters at
this stage and so I propose to do so for a few
minutes. And I den't offer these as
recommendations to you as to what you ought To

do, but I thought, especially having regard to
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the wide spectrum of views as to the goal and
purposes of vyour exercise in this phase of vyour
work, that T might address what I thought were
some of The falr gquestions arising from the
evidence, particularly as 1T relates to what
gquestions vou should consider in relation to
recommendations as to changes in tThe processes
and procedures of the Criminal Justice Branch.

Let me say at the outset that I should
observe that, as I did at the ocutset, this is a
very rare exercise of looking into the work of
the Criminal Justice Branch and it's, of course,
necessary from a factual point of view, you will
appreclate, that their files are not prepared for
outside review and that it's an unusual privilege
to see them at work. And that's a privilege that
we, of course, need to take seriocusly because 1in
a historical sense the public only in very rare
cases gels an opportunity to see The discharge of
this important public function. And in that
context I think I should observe as Commission
counsel that all of the witnesses made themselves
available, including former members of the
branch. They all co-operated and were

forthcoming in either attending or providing will
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say statements.

T will say that all counsel had, T think,
challenges dealing with the gquestions that we
would want to ask 1n a normal sense and 1in
dealing with the challenging questions raised by
Mr. Paul's death under the unusual restraints
applicable to reviewing the Criminal Justice
Branch file as expressed by the court of appeal
of our province.

I will say that I'm confident that this
exercise has accomplished your first goal, which
is to provide yvou with all the evidence required
to understand what occurred within the Criminal
Justlice Branch in response to the death of Frank
Paul. I'm very satisfied that we've had a very
full disclosure of the evidence both in terms of
the file, the related documents, the witnhesses
and the evidence that has been provided to vyou by
way of will say statements.

As I sald at the outset, I won't comment on
the evidentiary issues 1n terms of, for example,
the criticisms of the file which Mr. Kelliher
made this morning, but I would spend a few
minutes on what I think are falir gquestions

arising from the evidence. And these are not all
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of the questions, but they are certainly some of
them.

And T think the first obvious guestion is
whether or not cases involving police-related
deaths should be referred to ccunsel cutside the
Criminal Justice Branch. I think it's a fair
reading of the evidence that the branch and the
members of the branch regarded the best scurce of
fresh eyes To be prosectors within the branch.
And the evidence was clear that Mr. Cullen asked
Mr. Fitch to take a fresh lock at it and he had
confidence that Mr. Fitch would do so.
Similarly, Mr. Gillen referred the matter for the
final charge assessment to Mr. Ewert, who, of
course, had been tThe senior member of The branch
who had concurred with or functionally made the
first charge approval decision.

And this aspect of vyour work, Mr.
Commissioconer, and this gquestion, of course, 1s
raised 1in the context of The public expectation
that important public decisions 1nvolving those
in positions of authority made by people -- be
made by people who could not be suggested to be
under even an appearance of conflict of Interest

of duty. And I don't think there's any doubt
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that over the last 20 to 30 years the public
expectation that public decisions be free of
conflict of interest has risen dramatically.
Things which in the past members of government,
members of public institutions would consider to
be unaffected by any serious question of conflict
of interest and duty are now removed from
considering and a decision by those bodies to
independent bodies 1n order that tThe public have
a relnsurance of Independent and impartial
consideration. There are obvicusly very
important questions as to whether it is fair and
appropriate to do so, whether decisions which are
referred outside the branch are decisions which
have the same quality and whether or not there's
a loss of quality in referring to —-- these
decisions to an independent prosecutor, whether
or not it's necessary and appropriate having
regard to the evidence. And we, of course, have
only the evidence of one case. Nevertheless, I
think it's falr to say that the branch culture
was of the view generally that they could within
the confines of the branch exercise truly
independent and truly fresh eyes To a charging

decision.
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And that really relates to my second
gquestion, which T think is whether or not the
branch address its policy in respect of reviews
of earlier charging declisions. Even within the
branch, on the evidence it's clear that the Crown
regarded the reviews conducted in this case as
essentially the same as tChose conducted on an
ongoing basis to address changing circumstances
and facts. And I think all of the witnesses sald
that it's part of the culture of the branch that
all prosecutors have to review a prosecution on
an ongoing basis. As the evidence is changed,
they should consider whether or not the earlier
decision was correct or not and that, therefore,
the call for reviews 1in tThis case didn't require
any different approach within the branch itself.
And so within the branch vyvou have people who have
been involved in the file become re-engaged in
the file because of The branch's confidence that
they could do so and that they had successfully
created -- bullt a culture in which those fresh
reviews are held.

Now, from an outsider's point of view, of
course, there are two features here. One of them

1s whether the exercise ol reviewing a previous
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charging decision which is under gquestion of
being incorrect is the same exercise as reviewing
one in light of fresh evidence. 1In the Frank
Paul case 1T was complicated because 1t was sald
by the Pollce Complaint Commisslconer that tThere
was fresh evidence and so one aspect of the
review was whether or not there was fresh
evidence which required a change to the charging
decision. However, there was guestions ralsed
abcocut The correctness of the earlier declision.
And it is a commonplace observation of human
institution that we tend to confirm our earlier
decision. That is a commonplace cobservation of
human beings whenever we gather sort of two or
more; that we tend To confirm the decisions which
are made by people we trust earlier in the piece
and unless there is some significant reason to
think they're wrong, the default of all human
beings 1s to basically rest with precedent. That
is in fact what we as lawyers come to value and
regard from the coutset of our training. However,
in respect of cases where there's a guestion
about the correctness of an original decision, T
think it's a falr gquestion from Tthe evidence to

say whether or not the CJB should review thelr
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policy as to how those reviews are conducted.

Finally, it's apparent since the Frank Paul
case that the concerns about zbuse in process
have changed electrically in that there 1s clear
and different law now as To potential restraints
on the ability of a prosecution to change its
decision unless there 1s a material change in the
evidence, and 1t occurs that there's a fair
Juestion as Lo whether or not the policy of the
branch in respect of reviews needs to be explicit
and to explicitly address the law relating to
abuse of process.

The third question that I think arises
fairly from the evidence, the third important
question, 1s the challenging gquestion of how the
Criminal Justice Branch should address an
inadeguate police report. I think it's fair to
say that the prosecutors all were of the view
that the Investigatorial independence of the
police places severe constraints on Tthe Criminal
Justice Branch's ability to influence an
investigation that appears to them to be
inadeguate or incomplete. TIt's clear on the
evidence that there, for example, was Mr. Cullen

asking for additicnal steps to be taken, but at
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the same time it was he who said that largely the
factual presentation or the dye was cast, T think
was tThe phrase he used in respect of the facts
that were presented to the Criminal Justice
Branch.

And Mr. Layton's presentation to you of the
law arising out of Regan and Bouchier and other
cases make 1t clear that the law of Canada and
the law of British Columbia does accord a great
deal of importance Ttoc 1nvestigatorial
independence as well as prosectorial
independence. T think from an outsider's point
of view we are in a system that is certainly set
by independence on all sides, because you tThen
have Jjudiclial independence on top of that.

Having said that, the concrete guestion which T
think arises fairly from the evidence is whether
the restraints which were seen to operate in the
present case are necessary and appropriate and
whether or not The branch should have more
expliclt and express policles as To how 1t can
properly and fairly influence the final
completion of a report that is not either
adequate or complete. And putting 1t bluntly, 1T

coccurs To me that there's a substantial gap
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between what was perceived as being available and
possible by prosecutors and what the law would
permit in a particular circumstance as expressed
by the Supreme Court of Canada. That, of course
1s a matter 1n which reascnable lawyers would
disagree, but T think 1it's a fair guestion for
vour conslideration from the evidence.

The next question that did occur to me on
reviewling the evidence 1s one which does deal
with the administration of tThe branch and 1s one
which we have not a great deal of evidence, but
it's obvious from the file that these decisions
were considered important and that one of the
policy responses To the importance of a decislon
relating to the death of someone who is 1n police
custody was that the most senior people within
the branch should be responsible for the
decision. T think it's a fair statement of the
evidence that it 1s cbviocus That the mcst senlor
people of the branch are also the busiest people
with the least avallable time To make a
considered assessment of a2 particular charge
assessment. And vou may be -- T think it's fair
to observe that Miss DeWitt-Van Oosten, who

prepared perhaps the most thorough analysis
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within a few davs, was also the most junior
prosecutor in the office; that Mr. Fitch who took
months to make his decision in this context was
also probably the busiest person. And so I think
it's a falr gquestion whether or not the policies
which are in place in effect burden the most
senior people with 1nappropriate or at least
perhaps an unuseful or unproductive role in the
decision-making process of these important
decisions, and that might become academic or play
a role in the decisicon of whether these decisions
should be sent out of the branch entirely.

T will also obkserve that in relation tc the
quality of prosecutorial decision making, the
file demonstrates that there is a high wvalue
placed on individual discretion in the
prosecutorial branch, and that lives itself out
very much in individuals believing that their
decision has to be made by themselves 1in
co-ordination with but not in the collegial sense
with others involved in the branch. And so the
form and final form of that policy may not be one
that vyou would be able to comment on because 1t
relates to The administration of tThe branch, but

I think it's fair that that might be a matter on
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which vou might wish to comment in respect of
things the branch should review or reconsider.

One final comment, which really relates to
the branch's existing policies, 1s 1t's fairly
clear from the evidence —-- I think it's falir that
a number of the written policies of the branch
were acknowledged by individual prosecutors not
to have been adhered to in one form or another in
the course of this Important file. So, for
example, Mr. Fitch agreed that his decision was
not timely as required by the policy. There are
clearly important decisions which are not
documented, and that's also required by the
policy. And it does strike me that 1t's a falr
analysls of the evidence -- 1t's a falr guestion
arising from the evidence how the branch should
deal with the responsiveness of prosecutors to
their own written policies. Clearly we have an
unusual, 1In fact a rare glimpse of what a policy
is loocking like and it's a falr guestion arising
from the evidence as to whether the branch should
consider adherence to its own policies in a
different fashicn.

I will also say that in relation to

timeliness that I think it's a falir guestion as
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to whether or not the branch should have a
different and more express policy relating to
timeliness because from an outsider's point of
view There 1s no accountability for delays
agssoclated with decisions. It's clear that the
statistics support the branch's positicon that the
vast majority of decisions are made on a Timely
basis, but policies relating to timeliness are
intended to deal not with the normal case, but to
ensure That declisions are made within a
permissible scope or a reasonable scope of time.
And there's really nothing that provides the
public in the current context with an assurance
that that will happen other than the actual
statistical results, and I Think that's ancother
fair gquestion arising from the evidence.

Now, there are, 1'm sure, many other
gquestions which arise from the evidence, but
those are ones which I thought I would highlight
at this point 1n your process and which may be
wished to be commented on by counsel for the
branch or counsel for any of the other
participants.

Those are my only comments, Mr.

Commissioner, unless you wish me to address
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anything else.
COMMISSTIONER: No. That's fine. They're helpful. Thank

vou, Mr. Cowper.

MR. COWPER: I think we had agreed that Mr. Ward would go
tomorrow and I think we have plenty of time for
tomorrow, so at this point I think we adjourn
until tomorrow.

THE COMMISSTIONER: Very well then. You will be about an hour
tomorrow, Mr. Ward?

MR. WARD: T would expect I can be within an hour and
certainly not --

THE COMMISSTIONER: T'm not putting any pressure on you, just
to get an idea.

MR. WARD: 45 minutes to an hour, I expect.

THE COMMISSICONER: Thank you very much. We'll adjourn for the
dayv and resume tomorrow morning at ten o'clock.

THE REGISTRAR: Order.

(PROCEEDINGS ADJOURNED AT 11:45 A.M.)

Time: 2 hours

I hereby certify the foregoing to be
a true and accurate transcript of the
proceedings transcribed herein to the
best of my skill and ability.

Kathie Tanaka, Cfficlal Reporter
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