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MR. PECK:

Proceedings

04 November 2010
Vancouver, B.C.

(PROCEEDINGS RECOMMENCED AT 10:00 A.M.)

THE REGISTRAR: Order. This hearing is now resumed.

Mr. Commissioner?
Mr. Commissioner, I'd like to address a matter, if I
may. I'm asking Mr. Willms to hand up a copy of

the Court of Appeal's judgment for you.

THE COMMISSIONER: Yes.

Yesterday I rose to object on a point. You have, on
the one hand, a skilled and ardent advocate in the
presence of Mr. Kelliher; you have a man of
integrity and legal knowledge in the presence of
Mr. Fitch; but I think that we're coming
perilously close to violating what I understand to
be the rules and I simply want to draw a line in
the sand if I can.

If you look at paragraph 90 at page 30 of the

Court of Appeal's judgment.

THE COMMISSIONER: I have it.

Thank you. The Court of Appeal adopts the
observations of Justice Melnick on the review.
And I wish to turn your attention, please, to
paragraph 69. The Court adopts this: I also

consider beyond the scope of the inquiry to
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require any individual who made a decision not to
charge anyone with respect to the death of Mr.
Paul to second-guess his or her decision to
justify it. The commissioner is entitled to look
at the facts that were before the individuals who
made those decisions, get the facts who made the
decisions, but not challenge or debate with those
individuals the propriety of their decision. 1In
that way the commissioner may open the doors he
wishes, but, at the same time, minimize any
transgression into a lawful independence of the
Criminal Justice Branch.

So I wanted to put that on the record, I want
to draw it to your attention and I will object
where I see appropriate and obey your rulings, of

course. Thank you.

THE COMMISSIONER: Thank you, Mr. Peck.

MR. COWPER:

Do you have anything to add to that, Mr.
Cowper?
I don't, I think, at this time. We're in the
middle of cross-examination so I think we'll have

to take it as it goes.

THE COMMISSIONER: All right.

MR. COWPER:

Your opening remarks gave a road map. I think

everybody heard those.
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COMMISSIONER: I tried to --

COWPER: In my view, as commission counsel, is the first
consideration of what you find useful.

PECK: Mr. Commissioner, it is extremely difficult for us
to hear Mr. Cowper.

COWPER: I'm sorry. Am I on?

COMMISSIONER: I think you are. I asked the registrar to
check again and he told me --

COWPER: I think the microphone is on but I may not be, I
think probably the problem is. I guess I'll
repeat what I've said. I've said you asked me for
my comments. Number one, we have a witness under
cross and I think we should take it as the
questions at this point rather than trying to
answer generally.

Number two, as commission counsel, my general
view is that the first test is what's useful to
you. And I also meant to say that you provided a
road map to all counsel and to the extent that
anybody has a concern that the question is going
beyond the road map you provided or beyond the
reach of the reasons of the Court, that's a
legitimate objection that needs to be considered,
but I don't think at this point you can prefigure

how that should be applied for the rest of the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

GREGORY JAMES FITCH
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cross—-examination. I think we have to take it as

it goes.

THE COMMISSIONER: Thank you.

Well, Mr. Kelliher, I did mention this
yesterday, and I'm sure that you're aware of it,
you did mention it, but I do have a caution from
the Court of Appeal and I ask you to keep that in
mind in the questions that you ask today.

GREGORY JAMES FITCH, Resumed:

EXAMINATION CONTINUED BY MR. KELLIHER:

Thank you, Mr. Commissioner, I will.

Mr. Fitch, there is a Victim Services
component to the Ministry of the Attorney General;
is that correct?

There was a Victim Services component as part of
the Ministry of the Attorney General that was
eliminated and I can't recall the year in which
that programme was eliminated. There is a
smaller -- since the elimination, a smaller
contingent of Victim Witness Service workers that
we call on from time to time. The larger
programme was eliminated. I'm Jjust unable to
recall the year.

At the time of your handling of the Frank Paul

file, did this component exist then?
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I'm going to —— I'm unable to recall, but I, I
suspect that it did, Mr. Kelliher.

And what was its function, its purpose? How many
persons would be attached to that component?

Let me start with its function and purpose. There
is a Victims of Crime Act, which I believe was in
place at the time. And it offers information and
services to individuals or family members who have
come into contact with the criminal justice
system. And one provision, in particular,
provides that on request specific types of
information should be made available to victims as
they are defined in the act, including critical

decisions or events in the course of a proceeding

that are more than the usual events. Events that
will -- are, are definitive in the course of that
proceeding. So on, on request of a victim or a

family member, that, that information is
available.

All right.

And in terms of the numbers, Mr. Kelliher, I'm
not, I'm not confident that I could give you an
accurate read at this period of time as to the
number of Victim Witness Services workers that

were with the Ministry.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2 0O » O

GREGORY JAMES FITCH
exam by Mr. Kelliher

Would you agree that one of the reasons that that
service was in existence and that the provision of
the Victims of Crime Act existed, as you
mentioned, was that victims and the families of
victims have a keen, ongoing interest in events of
prosecuting wrongdoers, persons who might have
caused injury or death to family members?

I would agree.

And that that's a concern or recognition that
exists in the Criminal Justice Branch today, isn't
ite

It is.

Now, sir, you mentioned that when you received the
file, there was nothing in the file to identify
next of kin; is that right?

I believe I said that I can -- could recall
nothing or seeing anything in the file that would
identify next of kin.

Did you have the entire file?

I believe I did.

Did you have the coroner's file?

I did not have the coroner's file, but I did have
the coroner's report from the inquest that was
released roughly at the same time, I believe, as

Mr. Cullen's opinion.
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Right. ©Now when you received the file, one of the
first things that you did was to call the
Vancouver City Police Department and advise them
that the matter was now under review, correct?
That's my recollection.

And very shortly after your review was complete,
the Vancouver City Police Department was also
advised of the result of your review, correct?
My recollection is I would have informed someone.
Because the department itself and, more
particularly, the officers involved, have a keen
interest in what's taking place here and want to
know?

Yes.

They want closure on this outstanding matter,
that's reasonable to assume, correct?

Yes.

Now do you think the same concerns might relate to
family of the deceased, Frank Paul?

Absolutely.

When you first received the file, you contacted
the police and did you take any effort to
determine the address or contact information of
the family of Frank Paul?

I believe I looked through the file and I have no



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

GREGORY JAMES FITCH
exam by Mr. Kelliher

recollection of seeing any family contact
information that would alert me to a contact
person. Beyond that, I did not make further
inquiries.
Why did you not make further inquiries?
For a couple of reasons, I guess. I, I, I —-- as
director of legal services, what, what you're
doing 1s reviewing a decision that's made by
regional Crown counsel. The management of the
file, including contact with the police, follow-up
with family, would ordinarily be done by regional
Crown counsel.

Now I want to note and acknowledge that this
is a shared responsibility within our branch. I'm
not shifting responsibility to regional Crown
counsel where it was within my purview to do
something. At the same time, in the usual course,
those matters would be attended to in the regional
office.
Right. But nonetheless, the statute does require
the reviewer to notify the family?
If a request has been made.
Right. And if a request has been made, were you
aware 1f the family had ever been contacted about

the death of Frank Paul prior to your receiving
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the file?

I don't recall being aware of the fact that they
had been contacted.

So you had no knowledge if they knew anything
about how Frank Paul died or any of the
circumstances?

I think that's fair.

In that case, it would be very difficult for them
to make such a request, wouldn't it?

Yes.

All right. When you got the file, you asked your
assistant to find the phone number of Al Boyd, is
the note in your file, correct?

Yes.

You did not pick up the phone and ask the police
coroner, police complaints commissioner or anyone
else what the telephone number was of a family
member, correct?

I did not ask that question, no.

Was there anything on the file to suggest that Mr.
Cullen or Mr. Ewert, who had done earlier reviews,
had given any consideration whatsoever about the
family's interests in this matter?

I don't recall seeing information to suggest that

Mr. Cullen or Mr. Ewert had that information
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available.

Did you ever discuss with Mr. Cullen, Mr. Ewert,
Mr. Hicks or Mr. Gillen, the advisability or
otherwise of letting the family know what was
going on here?

I have no recollection of having that
conversation.

Why, sir? I gather that this isn't a common
thing, that ordinarily the family of deceased
victims of crime are told what's going on, just as
you've mentioned, police, as time goes on, have an
interest out of fairness in having some certainty.
Do you accept that the families of deceased
victims of crime have a similar interest in
knowing if someone is going to be held accountable
for the death of their family member?

Yes, I do accept that.

All right. Can you explain to me why you or, to
your knowledge, no one, who did a review of this
file, ever contacted the family of Frank Paul and
say, look, this is what's going on, this is what
we're doing and this is why we're doing it?

The only explanation I can offer is that the
information was not within our possession and

it -- I certainly took no additional steps to

10
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determine where Mr. Paul's family might be or how
they might be contacted.

Yes. My question, sir -- you've said that before,
you had no information and you didn't attempt to
collect any information, the question is why?
Again, for my, for my own part as the director of
legal services, it was my responsibility to look
at its -- at a legal decision that had been made.
The transference of the file for communication
purposes largely would be then delegated to the
region from which the case came. But I want to
say again, this is a shared responsibility as
between responsible officials within the Criminal
Justice Branch and it appears it was not followed
up on this case.

Was Mr. Cullen regional Crown when he did the
review?

Yes.

So it would have been his responsibility in the
first instance, correct?

In the first instance that would be the primary
responsibility.

And there was nothing on the file to suggest that
he'd done so?

I have not seen anything that would suggest that.

11
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So you would know from looking at the file that
the family hadn't been notified even at the first
review?

There was nothing on the file to indicate that
that had been done.

All right. Would you characterize the failure of
the branch to do so as unusual?

It's a, a matter that the branch needs to be
extraordinarily attentive to. The Victims of
Crime Act exists because there are important
responsibilities to be discharged. And, and even
apart from the existence of that statutory
obligation, our branch needs to conduct itself in
a way that ensures that people who have been
affected by criminal events are kept abreast where
they want to be kept abreast.

Just human --

of, --

-- decency as well?

-— of significant developments, yes.

Human decency as well?

Yes.

All right. Would you say that the branch's
failure to do that in this case was exceptional?

I, I would say that the, the situation where you

12
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have no -- in a, in a tragic case like this where
you have no next of kin noted on the file is
itself unusual. I also think that the branch has
an interest in reexamining what occurred on this
issue to ensure that our policies and our
procedures encompass unusual situations like this
moving forward.

Right. Sir, I asked you, would this be an
exceptional occurrence within the branch or is it
a common occurrence?

No, failure to, to notify a victim where you're
aware of, of the fact of that person wanting
information in connection with the file would be
an extraordinarily unusual occurrence. The branch
is normally very attentive to that. I'm uncertain
where there is no next of kin noted on file what
steps individual prosecutors of the branch would
be taking or whether it would be unusual in that
specific context.

Is there a policy within the Criminal Justice
Branch to deal with such a situation?

I -- there's certainly policies that govern the
notification of family members and victims
reminding Crown counsel of their obligations under

the act. They do exist. Whether they encompass

13
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this type of situation or provide guidance in
circumstances where it's unclear who next of kin
are, I'm uncertain.

All right. ©Now do you think it would be fair to
characterize the Criminal Justice Branch's failure
to contact the family as indifferent to the
family's concerns?

No. 1It, it may have been a lapse on our part. It
may have been that there was miscommunication
between my office and the regional office. It may
have been something that was missed in this case
because of the unusual fact that no next of kin
were noted on the file, but I think it's unfair to
characterize the branch's conduct as indifferent.
We were not indifferent to the resolution of this
file or indifferent to the very serious event that
led to, to Mr. Paul's death.

All right. Now the term context, you used before,
was the context of Mr. Paul's life style and
circumstances of his death, were they a factor at
all in the failure of the branch to contact the
family?

No, not at all.

One would think that a person in those

circumstances, with that degree of deterioration

14
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of mental and physical function may lose contact
with one's family, reasonable to assume?

It's possible.

Probable?

I think there's a wide variety of situations
within families where one individual is
debilitated for whatever reason.

Did you know that he was from New Brunswick?

I -- I'm not certain whether I knew he was from
New Brunswick at the time. I may have. I'm not
certain if that information that he was a Mi'kmag
from New Brunswick was acquired by me at the time
or later. I don't recall, Mr. Kelliher.

Is there any policy within the Attorney General's
office, not within the Attorney General, the
Criminal Justice Branch that focuses on any aspect
of the culture of First Nations?

There are restorative justice programmes specific
to First Nations. There are also directives or
practices that are responsive to a body of law
that has developed, for example, Gladue, and the
importance of sensitivity to context -- to
aboriginal context in the sentencing of aboriginal
offenders. There's an important body of law about

jury selection, for example, and sensitivity to

15
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the potential for racial bias. And the, the
learnings that come out of those decisions are
incorporated in documents that the branch
circulates to its members because those are
important learnings for our organization. And I
would like to think that as a consequence of the
development of the jurisprudence and variety of
reports that have been issued, that prosecutors,
judges, counsel, lawyers are perhaps more
sensitive to the cultural -- the unique cultural
factors that may be at play at different times in
prosecution.

Did any First Nations prosecutor have a look at
this file?

No.

Do you have any First Nations prosecutors in the
Criminal Justice Branch?

I believe we do.

You believe you do?

Yes.

How many?

I can't give you that information. I, I wouldn't
be able to assign a number to it.

In what jurisdiction?

In fact, we just lost one.

16
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In what jurisdiction?

One of the people I had in mind is Jennifer Power,
who was just appointed to the Supreme Court, who's
Métis.

All right. Any others that you can bring to mind?
Not offhand, Mr. Kelliher, no.

So to your knowledge, there are none in the
Criminal Justice Branch?

I don't, I don't believe that's true. I believe
that we've looked as a, as a management group at
that issue in the past and I believe none is not
the right answer, at least when we looked at that
issue, but I'm unable to say today or to identify
today the percentage that -- of prosecutors in the
branch who are aboriginal.

All right. Sir, yesterday you testified as to the
regrettable period of time that elapsed from the
time you took the file until you reported on your
review. You also mentioned the passage of time as
rendering an unfairness to those that might be
subject to sanctions. When you received the file,
were you aware if disciplinary proceedings had
taken place for Officers Instant and Sanderson?

I became aware of that information at some point.

I cannot say when in terms of my handling of this

17
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file that information came within my knowledge.
Before or after you had completed your review?

I don't recall.

Can you say whether the issue of disciplinary
proceedings came into your consideration in the
course of your review?

It did not.

Wouldn't, sir, the fact that discipline
proceedings had taken place and penalties had been
administered, would that be a legitimate
consideration in determining whether a charge
approval should be yes or no?

That factor could conceivably be a consideration
under the public interest test, has there been an
adequate penalty imposed through an alternative
process --

But it is not --

I'm sorry, --

Sorry.

-—- I just want to continue. We did not get to the
public interest prong of the charge approval test
in this case. And so the question of whether
disciplinary proceedings had taken place or
whether they reflected what might be regarded as

an adequate penalty or not was not relevant to our

18



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o @ O ¥

GREGORY JAMES FITCH
exam by Mr. Kelliher

assessment of whether there was a substantial
likelihood of conviction.

All right. And that answer would apply to all of
the reviews that were done, assuming none of them
got beyond the substantial likelihood of
conviction phase, correct?

My view is that it would not be a relevant
circumstance on the substantial likelihood of
conviction prong.

All right. ©Now along with the package of
material, we've discussed the letter from Urban to
Morrison in which, among other things, Mr. Urban
is saying to Mr. Morrison, look, let's hold off on
the public hearing until Crown has an opportunity
to review this information because we don't want
to prejudice the prosecution, do you recall the
drift of Mr. Urban's sentiments on that point?

I do.

So you knew when you received the file that the
public hearing was being held in abeyance pending
your review, correct?

Yes.

So, sir, you --

Or consideration of the public hearings, but yes.

Yes, correct. Now you've also discussed the

19
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concept of abuse of process. Abuse of process as
a potential defence to a charge, if we can call it
a defence to the charge. Do you agree that delay,
the passage of time is a significant factor in
that sort of argument in the context of this
matter?

It's a factor, yes.

So you understood when you got the file that any
delay would perhaps prejudice the ultimate
decision to hold a public hearing under the Police
Act, correct?

Delay would be a factor, yes.

Right. A factor going against holding a public
hearing, correct?

No, I didn't, I didn't see delay as being a factor
against holding a public hearing. I saw a delay
as a factor against the institution of a criminal
proceeding the more time that elapsed.

Oh, yes. Sorry, I phrased that badly.

I'm sorry, I may have --

Yes.

-- misunderstood your question.

Right. Did you consider that the passage of time
might pose an obstacle to a public hearing under

the Police Act?

20
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No, I don't believe that was within my
contemplation at the time.

You didn't think about it?

No, I don't recall thinking about it.

Did you think when you received the file that the
passage of time might strengthen an abuse of
process argument in the hands of the police,
should the prosecution proceed?

The issue obviously occurred to me and it's
reflected in a note that I made to the file. I
believe it was discussed yesterday. So at some
point in my review, the prospect of an abuse of
process application with time being one factor but
also the absence of any new evidence of a material
nature that would alter what was otherwise a
reasonable charge approval assessment which
followed our policies could attract that kind of
an application on behalf of the two officers.

Do you agree with me that you were the author?

You were the principal author of that impediment?

THE COMMISSIONER: Of what, Mr. Kelliher?

Of that impediment. The problem posed by the
fluxion of time was caused by you principally?

I was responsible for most of the delay in the

21
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file, yes.

So you were giving as a reason for not proceeding
with the prosecution, your own tardiness in
handling the file?

No, that's, that's not fair or complete -- it's
not fair or completely accurate.

How so is it unfair and inaccurate?

The, the passage of time would be but one
consideration and there are others. The bottom
line in this file, at least in my estimation, was
that none of the information that had been
supplied by the office of the police complaints
commissioner when I looked at the file would have
a material bearing on the charge approval
decision. It didn't change things. It didn't
change the analysis. In the absence of evidence
that would change that analysis, it would be a
very unusual thing for the prosecution service to
subsequently approve a charge.

All right. Sir, if I could shift gears a little
bit. To focus on the mental element that we were
discussing yesterday of the offences that you were
contemplating, as I understand, the physical
element, that is to say who did what, was

accepted, in your mind, including Mr. Frank Paul
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being incapable of caring for himself at all
material times, those points, if you will, were
not in issue, correct?

Correct.

It was the mental element alone, correct?

Perhaps not correct to say alone. It was the
principal obstacle in my mind to charge approval.
There was also the question of whether the conduct
of each of the officers in the context in which it
occurred, 1t occurred was a marked departure from
the standard of care or a marked and substantial
departure from the standard of care if you're
looking at the offence of criminal negligence.

But if we were able to get over that, then the
further question, you're right, becomes the mental
element and whether there was objective foresight
of risk of endangerment of life or serious bodily
harm.

All right. Repeat to me, please, what you took to
be the principal mental element hurdle that you
had to overcome in order to charge?

Again, objective foresight of a risk of nontrivial
bodily harm or objective foresight of a risk of
endangerment of life.

Okay. Objective foresight. Do you agree that

23
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placing Mr. Paul in the elements in those
conditions -- well, there's no question that it
did cause bodily harm and death. You're saying
you were not satisfied that a person objectively,
that is to say you or I, in the same position
would not be able to foresee grievous harm or
death?

object to that question. I think we're getting
into a situation where we're now challenging and

debating.

THE COMMISSIONER: I think you're right. I agree. You'll have

MR. KELLIHER:

Q

to rephrase the question.

Is it the knowledge of Instant and Sanderson that
makes for this complexity that you referred to?
It's in part their knowledge and it's in part the
context in which they were operating, the context
in which Mr. Paul lived his life that made the
assessment of objective foreseeability of an event
coming about difficult to assess.

All right. So if they would have had no knowledge
of that context, the determination of objective
foreseeability would be straightforward, correct?
Context is central to the determination of

objective foreseeability, yes.
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So if they had no context, that is to say
knowledge of Mr. Paul's life style and medical
condition and alcoholism, the decision would be
straightforward, correct, if there were no
context?

It would be a much different decision, vyes.

A much easier one, much more straightforward, not
complex?

Potentially it's, it's -- fact patterns take such
subtle and nuanced qualities to them that I, I
hesitate to respond hypothetically, but I take
your point that absent Mr. Paul's context which is
that he lived his life on the street, often in
this condition and managed to make his way, take
that out of the mix and it's a significant
difference, yes.

Right. So do you agree with this proposition that
someone wholly ignorant of Mr. Paul's medical
deteriorating condition, his increasing
vulnerability, someone who is completely ignorant
of that would be more likely to be found culpable
in these circumstances than two trained police
officers with a duty to care for them, is that the
reasoning here?

Could I have that question again, sorry?
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THE COMMISSIONER: I don't gquite understand it either.

MR. KELLIHER:

Q

You're saying absent context, that is to say the
knowledge of Mr. Paul, the decision is simple,
it's straightforward, it's simply an objective
consideration of whether someone doing that,
laying a person in an alley in those
circumstances, would reasonably foresee harm to
the individual. 1It's the context, you say, that
poses the complexity and is the heart of the
reason why no charges were brought, correct?

I follow, yes.

So i1f a person was unaware of that context, to
find culpability would be far easier, correct?

It would, it would be -- it would, it would make
it more simple. It would simplify the process of
assessing objective foreseeability, yes.

Do you share with me the view of the illogicality
of that, that if you take a person who is
completely ignorant of the increasing
vulnerability of Mr. Paul, they are going to be
found culpable more easily than people, trained
police officers, who know his history, who believe
they understand his medical circumstances, who are

trained to deal with people who are intoxicated,
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their culpability would be harder to find?

Again, I'm not sure I'm following your point.
You're not?

Can you come at it again for me-?

That if an untrained civilian, layperson, were to
come upon Mr. Paul in those conditions and had
charge of him for a moment, I can't imagine the
circumstances, but then left him in that alley
without any knowledge of his background at all,
culpability would be more easy to find than if it
was a trained police officer that knew his
background, correct?

No, I don't --

No?

-— follow that.

Well, there's no context. You say context is the
problem, right? Take the context away and it
becomes a straightforward case, correct?

I don't follow how it would be more likely that a
citizen in a casual encounter with Mr. Paul, who
knew very little about the situation and didn't
have the duty that a police officer did, would be
more likely to be found culpable.

Because there's no context, isn't that what you

say 1s the problem?
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But there would also be --

Sorry, go ahead.

There would also be difficulties in that kind of
scenario in assigning to the citizen, who has a
casual encounter with Mr. Paul in the street,
objective foreseeability of risk.

Why?

Because they know very little about Mr. Paul's
situation.

Right. Because there is no context, right?

Or very little.

So regardless the absence of context or the
presence of context, it's very complicated,
correct?

It's the type of context that makes it so
complicated.

Sir, I suggest to you that the only complexity
here is that these are police officers?

That's absolutely untrue.

Can you go to binder one, please? Tab seven, if
you would, please? You recognize this document?
I do.

Now this is a document produced by Ms. DeWitt-Van
Oosten at your request?

That's correct.
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And on which you relied when you were making your
decision principally, your charging decision?
That's correct.

And which you forwarded on to Hicks and Gillen as
being the basis of your decision?

I certainly forwarded it to Mr. Hicks. My
recollection is that I provided a copy to Mr.
Gillen.

So it's fair to say that you agree with its
contents?

Like any legal opinion that's detailed and
responding to a complex fact pattern and applying
to that fact pattern complex law, there will be
aspects of any opinion of that type that
reasonable people will disagree --

Right.

-— about, but the thrust of the opinion and the
conclusion that Ms. DeWitt-Van Oosten reached,
particularly on the issue of the mental element,
was something that I agreed with.

All right. Was there any factual aspect of this
report that you didn't agree with?

I don't recall. I would have to read the report
again.

Oh, I'll take you through it. But you read it and
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discussed it with Ms. Van Oosten?

Yes.

Did you tell her that there was anything factually
that you disagreed with?

I don't recall telling her that.

Did you tell her that there was any of the legal
reasoning or authorities that she was citing that
you didn't agree with?

I don't recall having that conversation.

All right. Now when you forwarded on to Hicks and
discussed it with Gillen, did you say anything to
either of those two that there was some aspects of
this report that you didn't agree with?

I think that's doubtful.

Pardon?

I think it's doubtful --

Right.

—-— that I would have focussed on aspects of any of
the reports that we had by then that I took issue
with. I think what I would have focussed on for
the purposes of that briefing is a right to the
point, here is the issue and here is my assessment
of it.

All right. Did you ask Ms. Van Oosten to change

anything in the report?
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Not to my recollection.

Did you ask her about the foundation of any of her
factual statements?

I don't recall doing so.

All right. But you read the report, the VPD
report, before you read Van Oosten's report?
Correct.

All right. Can I take you through this, please?
Do you see the handwritten notes along the side,
the borders of this document? Do you have
handwritten notes on yours?

I do.

And whose handwritten notes are those?

I believe that those are the notes of Carla Taylor
that reflect discussions we would have had after
receipt of Ms. DeWitt-Van Oosten's report. As I
mentioned yesterday, I engaged Ms. Taylor to
assist and in some ways to play devil's advocate
in the assessment that I was obliged to make as to
whether the charge approval standard had been met.
Right. ©Now that's page two of nine where Ms. Van
Oosten deals with the legal principles involved
and do you agree with me that she deals with them
very briefly, succinctly, and without any apparent

confusion or complexity whatsoever?
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Just let me take a moment to read it again, Mr.
Kelliher.

Sure. Let me read it into the record, if you
would, while you're doing so:

Applicable legal principles. If criminal
charges were to be contemplated, three
possibilities exist: Manslaughter by criminal
negligence, criminal negligence causing death, and
failing to provide the necessaries of life.

For manslaughter, the Crown must prove the
marked departure from the standards of a
reasonable person in all the circumstances.

Did you agree with that?

Yes.

For criminal negligence causing death, the Crown
must prove a wanton and reckless disregard for the
life and safety of Mr. Paul.

Did you agree with that statement of the mens
rea for that charge?

Yes.

For criminal negligence causing death, the Crown
must prove a wanton or reckless disregard for the
life and safety of Mr. Paul.

Did you agree with that statement?

I believe that that was the statement you just
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read.
THE COMMISSIONER: Yes, you just read that.
MR. KELLIHER: Oh, I'm sorry.
THE COMMISSIONER: Except you said "and", and you corrected
yourself the second time and said "ozr"
MR. KELLTHER:
Q All right. I see. Now, sir, did you agree with
that simple, straightforward statement?
A For the criminal negligence?
Yes.
A Yes, that's descriptive of the language of the
provision.
Right. Taken from the Code in the cases?
A Yes.
Q With respect to both, foreseeability of death is
not required. However, foreseeability of the risk
of bodily harm, which is neither trivial nor

transitory, is a necessary element of the proof.

Correct?
A Correct.
Q And you agreed with that?
A I did.
Q Can you read those handwritten notes? Are they
legible to you?
A I'm, I'm working off a photocopy. The -- on the
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second paragraph dealing with manslaughter, I see
the notation being section 219, wanton and likely
reck -- and the words, likely reckless. Section
215, marked departure.

Right. And down to the next paragraph, can you
read that? Marked departure that displays wanton
recklessness, could that be it?

That could be it, vyes.

And in the next paragraph down, can you read those
words?

I'm afraid I can't on the photocopy that I have.

THE COMMISSIONER: I can't either.

MR. KELLIHER:

Q

No, nor can I. 1I'll read the final paragraph: On
the third possible charge, failing to provide
necessaries of life, the Crown must prove that the
police owed a duty to Mr. Paul and they failed to
perform that duty in a manner that demonstrates a
marked departure from a conduct of a reasonably
prudent person and that it was objectively
foreseeable that the failure to perform the duty
would endanger the life or cause the health of Mr.
Paul to be injured permanently.

Did you agree with that statement?

I do.
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Now I'd like to go through some of the factual
background at page three with you. At the bottom
bullet, Ms. Van Oosten reports: He was rearrested
at 8:18 for drunk in a public place, was found
lying on an empty vegetable stand.

Were you aware whether he was conscious or
unconscious on the vegetable stand?
I would have to go back and look at the statements
of Constables Turner and Peterson, who I believe
dealt with him, as to whether he was conscious at
that time. I know he had to be carried into the,
into the wvan.
All right. Noted to be intoxicated by the
arresting officer, identified himself as Frank
Paul, could not answer any questions, speech
slurred, incoherent, smelled of rice wine.

Is that something that caught your attention?
I certainly read it. I'm not sure what you mean
by caught my attention.
In respect to whether or not he'd been drinking
between the time he left the police station --
Oh, yes.
-- at about 6:00 and came to the attention of
Peterson and Turner at 8:187?

Yes.
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Did that give you to think that perhaps he'd been
drinking?

It certainly raised a significant concern, in my
mind, that in the two hour period roughly between
the first release and when he was rearrested, that
there was a, a possibility perhaps, even a
distinct one, that he had consumed additional
alcohol.

Right. And just looking at that observation, I
suggest that he was unconscious, asleep or passed
out on a vegetable stand a couple of blocks away
from the police station two hours later, smelling
of rice wine would suggest that he was intoxicated
by rice wine, correct?

It would suggest that, yes.

Did you have any discussion with Van Oosten about
that possibility?

I don't recall.

You don't recall. All right. Sir, were you aware
at about this time there was what we've heard
referred to as a plague of rice wine in the
Downtown Eastside?

I don't know whether I was familiar with that at
this time or not. I don't recall.

Did you know that rice wine was readily available
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around the jail precinct, if you will? Within a
block radius of the jail, there were outlets that
sold rice wine?

I believe one of the reports that was in my
possession at the time referred to that fact, yes.
All right. And did you know that a bottle went
for as little as a dollar and a quarter?

I knew it was a cheap way to acquire alcohol.
Right. And did you know that Mr. Paul had been
given a Toonie by a police officer when he was
leaving?

I did.

Did you think perhaps that he might have gone to
the store around the corner and bought a bottle of
rice wine and consumed it?

The possibility occurred to me.

It did occur to you. And I suppose when you read
that he smelled of rice wine that possibility
became a probability?

I'm not sure if I can recall thinking about it
being elevated from a possibility to a probability
as a consequence of the smell, but I take your
point.

There was much discussion, I'm sure, among all of

the Crown about whether or not he was actually
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intoxicated because Sanderson was saying he
couldn't possibility be intoxicated and that's the
reasonable basis that created part of the context,
isn't it, Sanderson didn't think he was
intoxicated?

In, in my mind, it didn't matter whether he was
intoxicated at the time or whether he was disabled
by some other cause, whatever it might be. 1In, in
my view, the central fact, and one which animated
the thrust of the Crown's consideration of this
case, was that Mr. Paul was then unable to care
for himself. It's reflected in Mr. Cullen's
initial report and it's accepted that he was
unable to care for himself at that time by Mr.
Ewert in the final review.

All right. But it is relevant, isn't it,
nonetheless you know now or you knew at the time
you were doing this review, that he was, in fact,
intoxicated, blood alcohol level probably better
than four times the legal limit, right? Correct?
Yes, I was aware of it.

And there's a smell of rice wine when he's picked
up?

Right.

And he spent five hours in a jail cell two hours
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previous to this, correct, you knew that?

I was aware that he spent a number of hours in a
jail cell.

He didn't consume anything in the jail cell. You
understand blood alcohol extrapolation and you
would know that he couldn't possibly have been
intoxicated, absent drinking, between 6:00 and 8
o'clock, correct?

It's a, it's a reasonable conclusion that his
state between 6:00 and 8 o'clock deteriorated as a
consequence of further alcohol consumption.
Right. Would you agree with me that it's almost
certain?

I think it's the most likely scenario, vyes.

Now it doesn't matter from an analysis point of
view, but when you hear a senior jailhouse
sergeant say this guy wasn't intoxicated and I
couldn't smell any rice wine on him, would that
affect that officer's credibility in your mind?
Yes.

And did it?

Yes.

You didn't believe Sanderson?

I think Sergeant Sanderson was dealing with a very

complex situation where a number of factors were
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operating. Alcohol intoxication was certainly one
of them. Organic debilitation may have been
another. I think it was not objectively
foreseeable that -- to Sergeant Sanderson that,
that Mr. Paul was then also suffering from
hypothermia.

Right. He had a duty of care, Sanderson, at the
time?

Yes.

And it's complicated because Mr. Paul had
hypothermia, that seems, to me, to be an
aggravating, not a mitigating feature. Bearing in
mind his duty of care, oughtn't he -- for
instance, would it all be different if there was a
nurse there?

I would hope that it would be. My understanding
was there were nursing staff available that was
indicated to us in the report and that Mr. Paul
had been checked on several occasions prior to his
first release. The complicating factor here 1is,
of course, that symptoms of hypothermia can bear a
close resemblance to the symptoms that one would
exhibit as a consequence of having consumed too
much alcohol.

But you didn't believe him when he said to you and
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through the report that I thought he wasn't
intoxicated, so what did you think Sanderson
really thought about Mr. Paul's condition?

I'm, I'm not sure that I can project back 10 years
and say with confidence to the inquiry what I
thought at that time. I suspect that what I
thought was that Sergeant Sanderson was dealing
with a complex constellation of factors that were
contributing to Mr. Paul's behaviour and would
have known that one of them was alcohol
consumption.

But there may have been other, as it turned out
there were, other medical circumstances that were
even more life-threatening than the apparent
intoxication, right?

I'm not sure that it's fair to say that those
circumstances would have been even more apparent
than the intoxication.

I said even more life-threatening --

Okay.

-- than the apparent intoxication, correct?
Correct.

Right. That would seem to me to be elevating the
need to take care of this fellow if you think,

well, not only is he intoxicated, he's got other
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serious medical problems. It would seem to me to
elevate the necessity to be very careful with this
person and not release him out into the elements
until you know that he could care for himself.

For instance, in your analysis, did Officer
Sanderson's failure to say to the nurse, hey, just
as you're passing by here, could you have a look
at this guy; that's not too much to ask, is it?

It would have been a prudent thing for the police
officer to do, yes.

Do you think it is criminally culpable not to do
it and then to issue the order that he did?
Obviously I determined in this case that it was
not criminally culpable.

Why is there no mention of a nurse in your report?
In -—- I'm sorry, which report?

In the Van Oosten report or your notes?

There is mention of a nurse --

There is?

—-— in the police report and the presence of a
nurse in the jail unit --

Yes.

-- at the time.

No, no, I mean in your opinion or in Cullen's

opinion or Ewert's opinion, why is it that on a
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factual and legal analysis looking to vet criminal
culpability, the existence of a nurse and the
failure of Sanderson in his befuddled walk through
the constellation of symptoms he saw lying in
front of him that he didn't call a nurse to have a
look before he issued the order, how is that not a
factor in weighing criminal negligence?

I suspect it would be a factor and it's a factor,
indeed, that Mr. Urban underscored in his report.
Yes, Mr. Urban did do that, but Cullen didn't do
it, Ewert didn't do it, and you didn't do it?
Well, wait a minute. The, the fact that something
is not reflected in a written report does not
necessarily mean that it is a factor that was not
within the contemplation of the individuals who
viewed this matter. Obviously these opinions were
prepared for internal purposes. And it's an
unusual event that we now have public disclosure
of them, but I would be very slow to conclude that
because every contextual factor, including that
one, 1is not referred to in a report that it
necessarily means that that's a circumstance that
wasn't in the mind of the, of the decision-maker
at the time, --

Sir —--
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-— particularly given that the branch was aware
that there was nursing staff in the jail, nursing
staff who had had some contact with Mr. Paul in
his earlier admittance.

Sir, you and others have a statutory obligation to
record the reasons for your decisions, correct?
We have a policy that --

Policies passed pursuant to statute?

Correct.

All right. You have a policy obligation. When
you said not statute policy, do you mean by that
that it's optional to follow it?

No, I was just correcting you.

Oh, I see.

It is a statutory obligation. It's an obligation
that flows pursuant to policy.

Right. So that's known to Cullen, Ewert and you?
Yes.

And you do your legal analysis, you identify all
relevant facts, you bring to bear all relevant
case law, you use your good judgment, right?
Correct.

Is it unfair to say that the existence of the
nurse and Sanderson's failure to utilize her in

these circumstances was not a relevant factor to
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Cullen, Ewert or you?

A I believe that that was a relevant factor.

Q Why didn't you record it?

A It is —--

Q Why didn't you analyse it?

A Well, first of all, you're assuming that we didn't
analyse it. The reports that are prepared in
complex fact patterns like this cannot possibly
address every potential circumstance that
influences the application of a judgment. Because
something is not in a written document does not
necessarily mean that it didn't influence the
decision that was made.

Q No, it doesn't necessarily but it's very good

evidence of it, isn't it?
A I wouldn't agree with that.
0 Mr. Commissioner, I note the time. Is this a
convenient time for the break?
THE COMMISSIONER: Yes, we could use one. Just one moment. We
will take the morning break then.
THE REGISTRAR: This hearing is adjourned. Order.
(PROCEEDINGS ADJOURNED AT 11:05 A.M.)
(PROCEEDINGS RECOMMENCED AT 11:21 A.M.)
THE REGISTRAR: The hearing is now resumed, Mr. Commissioner.

THE COMMISSIONER: Thank you.
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Mr. Fitch, i1f I can take you back to where we were

in the Houston report. We're now to page four of
nine. The second full sentence, through the
second full sentence: No evidence to show he had

consumed anything between release from cells and
second arrest.

This, we understand, was probably irrelevant
to you because you accepted that he was unable to
care for himself, whether it was from alcohol or
some other reason, but if this matter were to
proceed to a trial, did you consider that as an
evidentiary impediment, the note that Ms. Van
Oosten made there? That is I'm asking you did you
consider that to be resolved with an expert
opinion?

No. In fact, I think what Ms. DeWitt-Van Oosten
may have been referring to there was the absence
of direct evidence that Mr. Paul had consumed
something in those -- two hour period, in the
sense of a witness observing him doing it as
opposed to a circumstantial inference that could
be drawn that he, in fact, did so.

Or expert evidence that could establish it?

Correct, although I don't remember turning my mind
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to that particular point.

Right. Okay. ©Now if I can take you down to the
fourth bullet, mid-paragraph, sentence beginning
Sanderson says, do you see that?

I do.

Sanderson says Paul is communicative and able to
say where he lives when brought into the
detachment the second time.

Now was that a consideration of whether or
not there was evidence if Mr. Paul was
communicative? What I'm thinking of is the wvideo
and the audio component on the video.

Sorry, I just found the passage. Can you give me
the question again?

Yes. On the issue of whether or not Mr. Paul was
communicative, did you or Ms. Van Oosten discuss
the video and the audio component on the video?

I would not have discussed the video, to the best
of my recollection, with Ms. DeWitt-Van Oosten. I
don't believe that she had viewed it.

But you had?

I had.

And what do you say about that?

And the question again is?

Whether it would support or detract from the
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proposition that Mr. Paul was communicative?

I have not had the opportunity to view that wvideo
in close to 10 years, so I'm, I'm not sure how to
answer the question because I don't clearly recall
it. What I will say is that whether or not Mr.
Paul was able to communicate a few words, Broadway
and Maple or say that he hadn't been drinking, it
didn't affect my analysis of either the duty or --
that the police officers had at that time or my
conclusion that he was unable to care for himself
in the condition that he was in.

But it would impact on your view of Sanderson's
credibility?

It could possibly, yes.

That's a factor in an evaluation such as yours?
I'm, I'm not sure that the credibility of a
potential Accused or an avenue of
cross—examination that might present itself if the
Accused were to take the stand would be a factor
that I would have foremost in my mind at this
point. I would be looking at the Crown's ability
to prove on the evidence that it had the essential
elements of its own case and less focussed on how
the proceeding might develop and what strategic

advantages might arise given the way in which the
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defence was conducted.

But if you were satisfied that you could
successfully attack Sanderson's credibility,
wouldn't that impact on your willingness to accept
and perhaps a judge is willing to accept his
statement that I didn't think he was intoxicated,
I thought it was something else?

Well, of course, if he gets into the stand in his
own defence but that's something that's within his
control. And the Crown in conducting a charge
approval assessment can't make guesses as to how a
trial might unfold or what opportunities might
present themselves to undermine the credibility of
Accused should he choose to testify.

Right. But when you're reviewing the report to
Crown counsel and you see Sanderson saying, oh, I
didn't think he was intoxicated, doesn't his
credibility bear on whether you're prepared to
accept that?

It has a fact -- it certainly influences my
assessment of Sergeant Sanderson but it's not
terribly important at the charge approval stage
when I'm focusing on can the Crown -- independent
of whether or not the Accused gets into the box,

can the Crown say that we have a substantial

49



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

GREGORY JAMES FITCH
exam by Mr. Kelliher

likelihood of proving this case to the criminal
standard.

And I understood the problem that you were having
was the context, part of it was Sanderson's
knowledge of Paul in his belief that he wasn't
intoxicated, that he was suffering from some other
medical circumstance. If you thought that was
just rubbish, the problem's kind of resolved,
isn't it, --

No, I --

—-—- the contextual problem?

Sorry, for interrupting. No, no, I don't think
contextual problem is solved or goes away. The
context still remains that Sergeant Sanderson was
familiar with Mr. Paul, was familiar with the fact
that he was often in a debilitated condition, was
familiar with the fact that Mr. Paul made his way
in the streets of Vancouver for a considerable
period of time in that state, and also that
Sergeant Sanderson did not know that at the end of
the day another officer would release him into a
laneway, so that, that becomes all part of the
context as well.

Right. Let's talk about the laneway here and the

next sentence takes us there: Sanderson tells
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transporting Officer Instant to take Paul to the
area of his home.

Now did you and Ms. Van Oosten discuss what
home meant for Mr. Paul?
Not specifically, no, but both of us were aware
that Mr. Paul had no fixed address. He lived on
the streets. When Ms. DeWitt-Van Oosten is using
the word home, I'm inclined to the view that she
was contemplating, as was I, his usual -- the, the
usual area or where he would frequent, Broadway
and, and, and Maple, in the playground area there
under the equipment. No one was suggesting that,
that he had a home in the regular sense of the
word, no.
Right. Or a bed or friends --
No.
-- to look after him, nothing like that?
Well, certainly not a bed.
Right. Broadway and Maple is just a general area
of Vancouver in which there's a playground and a
liquor store, Safeway, that sort of thing and so
you understood Sanderson's order to Instant to be
take him up to that general area, right?
To, to that intersection where he was known to

frequent, yes.
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You thought Sanderson was saying to Instant take
him up to the intersection of Maple and Broadway
and set him out on the sidewalk right at that
intersection --

No.

-— or did you think take him in the area, take him
to the park or a playground or behind the Safeway
or something like that?

I'm not sure I turned my mind to the specificity
of the request. It was the general area.

Right. But that's important, isn't it? Which
would be safer, for instance, the alleyway behind
the detox centre or the playground up in the
neighbourhood of Maple and Broadway in the middle
of the night, which is safer?

I'm not sure which would be a safer environment.
Maple and Broadway is a busy area. There's lots
of pedestrian traffic there. It was Constable
Instant's judgment that the laneway was a, a well
travelled road, that he would be visible to
passersby, that there would be shelter on three
sides, that SafeRide frequently passed by there,
that was his judgment. Was that reasonable care?
I don't think so. That wasn't the issue for the

purposes of the charge approval.
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Q But did you see Instant trying to reduce the
potential of harm to Mr. Paul? Did you think that
Instant's thinking process was this --

MR. CROSSIN: I'd like to --

THE COMMISSIONER: Yes, Mr. Crossin?

MR. KELLIHER: Oh, sorry.

MR. CROSSIN: I have an objection to this line of questioning.
I appreciate that this isn't my witness, but my
friend is venturing into the conduct of my client.
And I just want to, once again, raise what my
friend, Mr. Peck, has raised and what Mr. Cowper
has raised and, indeed, what, you, sir, raised at
the very beginning of this inquiry is that it is
beyond the scope of this inquiry to require this
witness to justify the decision he made.

And in my respectful submission, questions
that tend to challenge the decision are not
relevant and are not appropriate. Questions that
tend to simply invite debate fall under the same
category. Questions that are directed at the
correctness of the decision, questions that are
directed at the reasonableness of the decision,
questions that are directed at the sufficiency or
otherwise of the legal basis, all fall under the

rubric of justification in my respectful view.
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And in my submission to you, that is all that is
happening with this line of questioning.

It is my learned friend, Mr. Kelliher, who
has an opinion. It's no secret. He's been
announcing it since we began this inquiry. And
Mr. Fitch who came to a different opinion.

And in my respectful view, you can dress up
what's going on here, but in pith and substance,
it is simply a debate between these two people as
to the propriety, the correctness, the
reasonableness of the charge approval decision
made 12 years ago and so I object to that line of

questioning, sir.

THE COMMISSIONER: Thank you, Mr. Crossin.
I endorse what Mr. Crossin says, Mr. Commissioner.

THE COMMISSIONER: Mr. Peck. I think we will go back again

to -- I need to repeat the words from the Court of
Appeal again, but what Mr. Crossin says is, in
effect, that you're really engaging in this line
of questioning in a debate. I was considering
that. He came to an opinion on the basis of the
information that he had. You're now debating with
him about whether he should have considered more
or considered it less. And I don't think that

that is permissible under the guidelines we have
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from the Court of Appeal.

All right.

THE COMMISSIONER: Proceed, Mr. Kelliher.

MR. KELLIHER:

Thank you, Mr. Commissioner. If I may be
permitted just to this one remark, my opinion is
of no moment here whatsoever. My instructions
are, and what I am trying to do, though a bit
clumsily here, and I accept that I crossed the
line perhaps a moment ago, is find out the factual
basis upon which the opinion was reached. You

see, we'll —--

THE COMMISSIONER: I think you have covered that. As far as

MR. KELLIHER:

I'm concerned, you have. I think at great length
you have drawn my attention to what was before him
and you have asked him the questions about the
facts that he considered and he's answered them,
perhaps not to your satisfaction, but he's given
what he considered and what he didn't consider,

so —-

All right.

THE COMMISSIONER: Or what he didn't consider important,

MR. KELLIHER:

surely.

Yes.

THE COMMISSIONER: So you could labour on but I don't think

we're going to get a different view than I already
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have.

Thank you for your encouragement, Mr.
Commissioner.
I'll just cover a few more points here. Sir, did
you consider any follow-up investigation? And by
that, I mean did you think that the report to
Crown counsel was deficient in any way that would
cause you to request a follow-up?
As I've indicated in my Will Say Statement, I do
have an indistinct recollection of a conversation
that Ms. DeWitt-Van Oosten and I had to the end of
determining whether any follow-up investigation
might be done that would have a material bearing
on the impediment we saw with the approval of
charges. And we must have concluded that although
there are always avenues that can be pursued, that
the avenues that were hypothetically opened would
not have answered the legal issue that we were

stumbling on in terms of this charge approval.

All right. Were you aware that there were three
males -- four males in the back of the paddy
wagon —-- three males in the back of the paddy

wagon when Mr. Paul was left in the alley?
I would have been aware of that because they were

picked up from the Cobalt Hotel. Mr. Paul was
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repositioned to another compartment before they
were loaded into the paddy wagon.

All right. ©Now did you think that any of those
three might have made observations of either Mr.

Paul's condition or the manner in which he was
dealt with in that alley?

I have no recollection of turning my mind to that
avenue for further investigation.

Was that because you didn't think they would have
relevant information?

Excuse me. I think this, again, demonstrates
this collapse from the facts that -- or the
information that Mr. Fitch had before him and
information my learned friend has and the findings
of fact you made. I do not recall that you made a
finding of fact there were three people in that
paddy wagon. My recollection is that there was
two people, Mr. Angel and the deceased.

Wrong.

Well, that's my recollection.

THE COMMISSIONER: I can't say at this point in time. I know

that there was more than one but I can't tell you
the exact number at the present time. I think
that you're certainly permitted to ask the

question about were there other people in the back
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of the car or the back of the wagon and did you
consider them as being potentially of some
assistance to you. I don't want you to get into a
debate about why you did or didn't do it but you
can certainly ask those questions.

Thank you.
Could you answer that question, sir?
Again, my recollection was that Constable Instant,
before Mr. Paul was left in the laneway, attended
at the Cobalt Hotel and that my recollection was
three, three arrestees were loaded into the back
of the paddy wagon and that Mr. Paul was
repositioned into a different compartment. I do
not recall turning my mind to the question of
whether it would be a useful avenue for further
investigation to attempt to contact those three
arrestees to see if they had any recollection
about Mr. Paul's state when he was left in the
laneway. Had I turned my mind to that question,
I'm not sure that it would have helped me in the
sense that I proceeded to think about this case on
the basis that Mr. Paul was unable to care for
himself at that point.
All right. So it really didn't matter what

happened in that alley?
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Again, I don't have a current recollection of
thinking that. But from the analysis that I was
bringing to bear to the issue, it's possible that
I came to that conclusion. I simply don't have a
current recollection of turning my mind to it.
Can I ask you to turn to page seven of nine?
Heading, whether the new evidence advances the
case. Second paragraph: The difficulty with this
case lies not with the appearance of Mr. Paul and
the perceived degree of his physical incapacity,
but whether the police officers should have known
from all of the information before them that the
apparent incapacity was due to intoxication as
compared with something else and, more
importantly, that if left unattended, Mr. Paul was
at risk of bodily harm.

Did you agree with that?
Not all of that paragraph, no. In my mind, again
it didn't matter what incapacitated Mr. Paul, Mr.
Paul was incapacitated and that gave rise to a
duty. What I would like to point out, though, is
that in Ms. DeWitt-Van Oosten's opinion, not only
in this paragraph but in other portions of the
opinion, she's underscoring the most important

factor in the charge approval analysis and that is
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was there objective foreseeability of the risk of
bodily harm.
Right.
That's reflected at page seven in the paragraph
that you referred me to. It's also more starkly
set out on page six where Ms. DeWitt-Van Oosten
comes directly to the problem which she says the
problem lies with foreseeability of harm.
Yes.
And that is the -- at the end of the day the
analysis that she concludes with on page eight of
her memorandum to me.
Yes. I'm sure there's much in here that you agree
with, but you don't agree with this statement:
The difficulty with this case lies not in the
appearance of Mr. Paul and the perceived degree of
physical incapacity, but whether the police
officer should have known, from all of the
information before them, that the apparent
incapacity was due to intoxication.

That seems to be directly at odds with much
of what you testified to today?
But continue on: And, more importantly, that if
left unattended, Mr. Paul was at risk of bodily

harm.
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Yes?

I see Ms. DeWitt-Van Oosten here identifying as
the most important feature of the case -- what I
regarded as the most important feature of the
case, and while I perhaps would not adopt every
line in Ms. DeWitt-Van Oosten's opinion or,
indeed, every line in the opinions of my other
colleagues in the Criminal Justice Branch, I
adopted and endorsed her opinion with respect to
the mental element.

Right. But did you tell her, well, I don't agree
with that statement?

I have no recollection of telling her that, but I
believe that it was the subject of discussion, at
least between Ms. Taylor and myself. One of the
things that we were focusing on is whether it
mattered. And I believe that's Ms. Taylor's
annotation in the margin beside the paragraph that
you've taken me to, Mr. Kelliher, which I think
likely reflects a discourse that was occurring
between Ms. Taylor and myself.

All right. Thank you. Could the Commissioner's
interim report be put before this gentleman? Do
we have an extra copy of that? Do you? Sir, I'm

going to ask you to turn to page five of that
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report?

What page was 1it?

Page five. Third full paragraph, follow along
with me: The VPD investigation into the
circumstances of Frank Paul's death was
methodically flawed. In particular, the
unwritten, unpublished, and generally unknown
policy of preparing so-called neutral reports into
police-related shootings provided an unaccountable
environment for the conduct of superficial
investigations and inadequate reports to Crown
counsel and, hence, had the effect of ensuring
that despite police involvement in the death and
the assignment of responsibility to the homicide
squad, facts were overlooked, suspicions
unaddressed, and clarifying evidence left
untouched. The various explanations offered by
Sergeant Russell Sanderson, responsible for the
jail on the evening of December 5, 1998, must be
rejected in its entirety. From any perspective,
Frank Paul was in need of care that evening. And
if the superficial care, the sobering cell,
commonly referred to as the drunk tank, was to be

kept from him, this experienced officer could not
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properly conclude that he could be safely
discharged to the winter streets of Vancouver. I
emphasize that the decision to reject Frank Paul
from admission to the jail, despite being sent
there by two experienced and capable patrolmen to
sober up, was a decision made in a moment and
without any responsible level of attention and
care.

Now particularly with the first paragraph
that I read to you, beginning the VPD
investigation into the circumstances of Frank
Paul's death was methodically flawed and all that
follows there, do you accept that's an accurate
description, both of the investigation and the
report to Crown counsel?
object to that question, Mr. Commissioner.

Well, I have a separate problem and so I'll state
it as commission counsel, which is I think we made
it clear that my understanding of the judgment was
that in order to avoid second-guessing, it was
important not to directly or indirectly import all
of the facts which you heard over 60 something
days of hearing or through 60 some witnesses. And
I think the danger, and I think there is a very

real and present danger here, of taking your
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conclusions based on the very, very substantial
body of evidence which considerable effort was
made to gather for you and then presenting it to
this witness dealing with what he understood in
2001, so —--

No, no, I said today, --
No.

-- I said, do you accept this.
Well, I don't know if that's a question of fact at
all. I don't understand the purpose. I think
it's flatly inconsistent with the prohibition
against second-guessing. I may be wrong. I'll
just state my reaction which is what my friend has
sought to do, and, of course, this is your
commissioner's report, is to say to a witness
who's dealing with facts before you and explaining
what he did and the facts on which he was doing
and then taking your conclusion with respect to
VPD report saying, well, do you agree with that?
I don't know how this witness has any basis for
agreement or disagreement with your conclusion
based on the evidence before the commission.

Mr. Commissioner, before ruling, may I make a

submission in the absence of the witness?

THE COMMISSIONER: Yes, you may.
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Thank you, Mr. Fitch.
(WITNESS STOOD DOWN)

Mr. Commissioner, Mr. Fitch has been put on the
stand as a senior member of the Criminal Justice
Branch and has spent a good part of his first day
on the stand explaining how the Criminal Justice
Branch operates its various components and
functions. 1In a sense, he is the lead
spokesperson, if you will, so far as we've heard,
for the Criminal Justice Branch. 1It's important
to know if this man in his capacity, even today,
accepts or rejects the finding of this commission
in respect to the completeness of the
investigation by the Vancouver City Police
Department. This today is part of the Criminal
Justice Branch's response to the death of Frank
Paul. If he says when I ask him, do you accept
this finding today and he says no, that will say
volumes about the Criminal Justice Branch, that
even in defiance of the evidence and the findings
of fact that have been made here, they still
adhere to the position that this was an acceptable
report to Crown counsel. If that's the evidence,
it's important to know it. It will demonstrate

how intransigent that organization is.
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THE COMMISSIONER: Mr. Kelliher, I don't think it's a fair

MR. KELLIHER:

question. I think it gets in the area of debate
and I'm not going to allow it. I think it's an
unfair question to the witness. You can proceed

with the line of questioning with respect to what
he did consider or didn't consider, but putting
that situation and asking him to reflect back on
something which is my decision based upon what I
have, I think is an unfair question.

All right. Thank you.

THE COMMISSIONER: You can ask the witness to come in.

MR. WARD: Maybe, Mr. Commissioner, just before the witness

returns, I just wanted to rise now while we have
the opportunity and indicate for your assistance
and of that of my friends that I planned in my
cross-examination of this witness to touch on
subject matters similar but in a very different
way, 1in a way in which I believe is not
objectionable, but I wanted to signal that so that

you were aware now that I wanted to touch on --

THE COMMISSIONER: I'll deal with it at the time.

MR. WARD: Thank you.

GREGORY JAMES FITCH, Resumed:

THE COMMISSIONER: Thank you, Mr. Fitch.

Further questions?
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MR. KELLIHER: Yes, Mr. Commissioner. I'm going to ask Mr.
Fitch not to answer this question, to give anybody
a chance to object to it or for you to indicate to
me that it's not proper. The question is this,
sir, today with the benefit of hindsight, do you
think the investigation by the Vancouver City
Police Department was flawed into the death of
Frank Paul?
MR. PECK: I object to that question. 1It's just in different
language.
THE COMMISSIONER: Your objection is properly taken.
MR. KELLIHER: Mr. Commissioner, those are my questions. Thank
you very much.
THE COMMISSIONER: Thank you, Mr. Kelliher.
Are you ready to proceed now?
MR. WARD: Yes.
THE COMMISSIONER: Please go ahead.
And we're not scheduled to sit tomorrow, are
we?
MR. COWPER: No.
THE COMMISSIONER: No. Any time you're ready, Mr. Ward.
CROSS-EXAMINATION BY MR. WARD:
Q Thank you. I need just a moment to get assembled
here, Mr. Commissioner.

Now, Mr. Fitch, just at the outset, I want to
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ask you about the Criminal Justice Branch's
website which is, as I understand it, part of the
Attorney General ministry's website; is that
right?

I believe that's so, yes.

I'd like to show you two extracts from the
website. And, Mr. Registrar, I have -- I guess I
step up. The first one, two copies, the original
is the coloured vision. 1I've got some copies

here. And the second one, second document, --

THE COMMISSIONER: You should give this to the witness.

MR. WARD:

Q

-— also providing two copies. The first document,
can you confirm, sir, the coloured pages comprise
extracts from the current website of the Criminal
Justice Branch of the Ministry of Attorney
General?

I would have to look at the current website, Mr.
Ward, to confirm that, I have not done so.

Well, I can advise I took them off yesterday by
navigating through the site, but you recognize the
logo, British Columbia, The Best Place and Earth
and so forth?

I certainly do.

All right. 1In this collection of documents, the
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first one with the coloured pages, the first
excerpt is six pages in length. And if I can draw
your attention to the first page, under the
heading Ministry of Attorney General, B.C.'s
Prosecution Service, there's a heading, Trusted,
Fair, Impartial; do you see that?

I do.

And I take it from this that it is a guiding
principle, 1if you will, of the prosecution service
that its activities are to be conducted in a
manner that is trusted, fair, and impartial?
Correct.

If you skip on through, sir, you'll see on this
page and a few pages following, there are some
brief announcements of latest news from the
Ministry. And then if you get to page six of six,
you'll see that the assistant deputy Attorney
General is identified as Robert W. G. Gillen, QC;
is that right?

Correct.

And do you report to him?

I do.

And under that passage, there's FAQ's, which I
understand to mean frequently asked questions; do

you see that?
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I do.

And the first one there is how does the charging
process work?

Yes.

If you turn over the page, the next page from the
website is a page dealing with that subject and
you will see there frequently asked questions.
The first bullet, how does the charging process
work and then a heading underneath that; do you
have that?

I do.

And I want to draw your attention to the first
component of the charge approval standard that
we've heard about, and that's in the first bullet
under the sentence that reads: There are two
components to the Crown counsel charge approval
standard.

And I'll read it: An evidentiary test that
requires a substantial likelihood of conviction.
The evidentiary test is met when Crown counsel are
satisfied there is a strong, solid case of
substance to present to the Court.

Do you see that?

I do.

Is that another satisfactory way of articulating
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the first branch of the two pronged test?

I think it's an effort on behalf of the branch to
make the substantial likelihood of conviction
threshold more publicly understandable. This
language is also reflected in our policy on charge
approval. It's because our policies are available
to the public, we will sometimes, when a threshold
standard is adopted, attempt to use language that
makes it more publicly accessible or
understandable, but prosecutors will refer to the
standard in, in -- as one as having sort of a
legal meaning, a substantial likelihood of
conviction.

I take it from your answer then that in lay terms,
one might characterize it as whether there's a
strong, solid case of substance to present to a
Court?

Yes, I think that's fair. It's our effort to
communicate to the public language that, that is
descriptive of substantial likelihood of
conviction.

And so it would be fair then to say that the
various Crown counsel, yourself included, who
reviewed the Frank Paul case, determined that in

this situation, there was not a strong, solid case
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of substance to present to the Court?

We determined that there wasn't a substantial
likelihood of conviction, yes.

Which if you were speaking to a lay audience, you
would characterize as not being a strong, solid
case of substance to present to a Court?

Or language similar to it, yes.

All right. If I could ask you, please, to skip
ahead a page to the next excerpt, page one of one,
entitled Ministry of Attorney General, about
B.C.'s prosecution service; do you see that?

I do.

And I see about four paragraphs down, it indicates
there are approximately 460 Crown counsel
throughout B.C., that sound about right?

I couldn't -- it sounds about right, yes.

Right. And that they're divided into wvarious
regions as indicated there?

Correct.

And in respect of something arising during my
friend's cross—-examination earlier, I understood
you to say that you could not advise how many of
those Crown counsel might be of First Nations
heritage?

No, I'm unable to, to advise you of that.
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You, I expect, are in regular contact with Mr.
Gillen?

Yes.

And he is to be a witness at this proceeding?

I understand so.

And would you expect that that would be a subject
that he might be able to research and be able to
advise us on?

If you're asking me to request that those
inquiries be made, I'll certainly do so.

Thank you. If you could turn the page, please, in
this bundle to the next one? This appears to be a
statement of purpose and principles of the
Ministry and, in particular, the prosecution
service; is that right?

That's right.

And it states that there are six fundamental
principles and I'll just get you to confirm that
the first three are, indeed, fairness,
independence, and rule of law?

Correct.

And you and your employees or the employees of the
branch strive to uphold those principles?
Certainly we do.

If you can skip a couple of pages more, please, to
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a subheading titled Role of Crown Counsel. This
is just a summary of the role of Crown counsel in
the criminal Jjustice system, correct?

A Yes, it's a public education document.

Q Right. And similarly, the last page of this
excerpt outlines the role of special prosecutors
when they are retained from time to time?

A Yes.

0 I ask, Mr. Commissioner, that this bundle of
documents be marked as the next exhibit.

THE COMMISSIONER: Yes. Exhibit number?

THE REGISTRAR: CJB number 7.

THE COMMISSIONER: CJB number 7. Thank you.
(EXHIBIT 7: Bundle of documents, extracts from
the current website of the Criminal Justice Branch

of the Ministry of Attorney General)

MR. WARD:

Q Sir, a moment ago I handed you -- I provided the
registrar, more accurately, with a second bundle
of documents headed Crown counsel policy manual,
do you have that?

A I don't believe that was provided to me, was it?

Q I thought I did.

A This here?

Q It's a five page package.
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THE COMMISSIONER: Do you have it?

MR. WARD:

Yes, I, I -— I'm sorry, I do have this --

And it --

-- package. This is, this is -- just to clarify,
Mr. Ward, this is not the manual itself. This is

a preface that has been taken from the Crown's
policy manual.

Yes. The current Crown counsel policy manual is
available online?

Correct.

And you recognize this five page package to be an
excerpt from that document, the Crown counsel
policy manual itself?

I believe it is, yes.

And I can advise you that it's just been recently
taken by myself from the website, so I think it's
the most current version. On the first page of
this document, there's a brief history of the
development of the Crown counsel office, and
you're familiar with that?

In a general way, yes.

And I see, just as a matter of interest, at the
foot of that first page, it appears that in 2005,

there were 413 Crown counsel within the province,
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so the numbers have swelled somewhat?

Yes, I'm not, I'm not sure whether the 460 figure
that you referred me to is the number of full time
equivalence or whether that's the number of people
who may have part-time work with us, so the
discrepancies can be explained through other means
in addition to the growth in the prosecution
service.

And I'd like to just skip through this document as
well. Next, page three, just get you to confirm
that the manual forward -- let me rephrase the
question. You described this as a preface to the
manual?

Yes, I, I believe that if the binder was printed
out, this would be in the front tab.

So page three of this preface has a heading about
a third of the way down entitled Role of Crown
Counsel, you see that?

I do.

And under that, there are a series of judicial
statements on that role, correct?

Yes.

Extracted from various case authorities?

Correct.

I won't ask you about that, but I would like to
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ask you about the heading that appears on page
four in about the middle, that heading reads
Relationship of the Branch With Other Justice
Agencies, do you see it?
I do.
And the first subheading is entitled Police, do
you see that?
I do.
I'm not going to read all of this but the third
paragraph at the foot of that page says this:
There is no question that cooperation between the
police and Crown counsel is absolutely essential
to the proper administration of justice.

Do you see that?
I do.
Okay. And then over the page in italics, there's
a quote taken from a paper prepared by one John
Pearson; you see that?
I do.
And the first sentence reads: Police and
prosecutors are in a symbiotic relationship.

And you used that term yourself yesterday, I
believe?
I may, I may have. I think I described it as one

of mutual independence but a recognition that the
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two agencies are interdependent in their work as
well. I may have used symbiotic, I'm uncertain.

I thought you did. In any event, would you agree
that a definition of symbiotic or symbiosis is a
relationship between people or organizations that
depend on each other equally?

I think that's a fair definition of the word.

It's like a partnership; is that fair-?

No, I wouldn't necessarily say it's a partnership,
in the sense that there is an eradication of lines
between separate entities in the partnership, I --
if that's what you mean. There -- I think the
best I can do in terms of describing the
relationship is to refer to Justice Martin's
description of it in his report and that is that
the two organizations are mutually independent and
important constitutional safeguards are protected
by that mutual independence. At the same time,
the two organizations must work cooperatively, are
interdependent. And although they discharge their
functions in an independent fashion, they are
linked together in the investigation and
prosecution of crime, recognizing that the roles
are independent.

All right. With respect to the respective roles
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of police on the one hand and prosecutors on the
other, you say, and I understand you to say, that
each of those entities, police on the one hand,
prosecutors on the other, is independent?

In their essential responsibilities, yes.

Do you accept that in their task of apprehending,
convicting and sentencing the guilty, they depend
on each other?

I would say that they are interdependent
organizations, yes.

I would ask, Mr. Commissioner, that this document
to which I've been referring be marked as the next
exhibit, the preface to the Crown counsel policy
manual. I do note that portions of the manual
from various dates are already in evidence. I

believe exhibit --

THE COMMISSIONER: We will mark this as the next exhibit, CB 8.

MR. WARD:

Thank you.

THE COMMISSIONER: We're marking it as an excerpt, is that

MR. WARD:

Q

correct, from the policy manual?
(EXHIBIT 8: Excerpt from the preface to the Crown

counsel policy manual)

Yes. Thank you. Now as a senior member of the

Criminal Justice Branch's prosecution service, in
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the course of your work you have had a good
working relationship with members of the Vancouver
Police Department, correct?

I would like to think generally that's so, yes.
In the day-to-day handling of normal criminal
investigative files, your office would work
closely with the Vancouver Police Department?
Certainly.

Okay. And you yourself, I expect, are on a first
name basis with the former Chief Constable Jamie
Graham?

I am.

And his successor, Deputy Chief Doug LePard?

I am.

And while your office was reviewing the Frank Paul
matter, specifically in around 2003, 2004, you
would have been meeting with and speaking with
those individuals regularly?

Deputy Chief LePard more so than Chief Constable
Graham. We sat on a committee together which was
an interagency committee involving police
officers, correctional officers, Crown counsel.
And as a consequence, Deputy Chief LePard and I
did an awful lot of work in the community

together.
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You were co-vice chairs in that committee for the
Pacific region?

Actually I was the chair and Deputy Chief LePard
was the vice chair, as I recall.

All right. I'm sorry, you and Jamie Graham for a
time were co-vice chairs; is that correct?

I don't recall that. I believe I succeeded Chief
Constable Graham in that role, although I only
recall one meeting that he attended where I was
present at.

Sir, I'm going to show you -- the committee you're
referring to is called the national joint
committee of senior criminal justice officials?
Correct.

A Canada-wide organization?

Correct.

Divided into regions?

Correct.

Including the Pacific region?

Right.

I'm going to show you a six-page document which is
an excerpt from the first six pages of the 2003,
2004 annual report for the Pacific region. Do you
have that?

I do.
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And just to put a little more flesh on the bones
of this organization, could you turn, please, to
page three of the annual report excerpt, do you
have that?
I do.
I'll read what I understand to be the mission
statement of this organization. It is the
promotion of effective partnerships to improve the
administration of criminal justice in Canada.

Is that right-?
Yes, that's the national mission of the national
joint committee.
And the values are said to be cooperation,
understanding and mutual respect?
Yes.
And the mandate is to establish and maintain
efficient and effective mechanisms of
communication and consultation between the police,
the Correctional Service of Canada, the National
Parole Board, the Canadian Association of Crown
Counsel, and any other agency which is part of the
criminal justice system, right?
Correct.
I note the words effective partnerships under the

mission statement. Isn't it fair or correct to
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say that the police, the correctional service, and
Crown counsel are partners in the administration
of justice, criminal justice within the country?
Certainly we're, we're partners but we exercise
independent functions. And within our assigned
responsibilities, the police are independent in
their investigative sphere and the prosecution
service 1is independent in its prosecutorial
sphere.

I'll ask you, sir, to skip ahead in this document
another couple of pages to the list of the
executive for 2003, 2004, do you have that?

I do.

If I'm reading this correctly, it suggests that
Chief Constable Jamie Graham of the Vancouver
Police Department was one regional vice chair
during this period of time and you were the other
regional vice chair; is that correct?

It appears to be so, although that was for a very,
very brief time. As I recall, Chief Constable
Graham only attended one transition meeting, moved
away from the NJC because of -- his
responsibilities could not encompass the work of
this committee as well and I stepped up at that

point to be regional vice chair to Ms. Maedel. I
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then became the chair of this committee and
subsequently Deputy Chief Constable LePard became
my deputy chair or vice chair.

COMMISSIONER: Mr. Ward, you're taking a great deal of time
in setting the stage for the relationship between
these two organizations and I think we've got all
the background we really need.

WARD: Thank you. If I could ask that this document be
marked as the next exhibit, please.

COMMISSIONER: Yes. Exhibit number?

REGISTRAR: CJB number 9, sir.

COMMISSIONER: Number 9. Thank you.

(EXHIBIT 9: Excerpt from the first six pages of

the 2003, 2004 annual report for the Pacific

region)
WARD:
Q Now, sir, according to the chronology, your office
was reviewing the Frank Paul matter in 2003, 2004,
correct?
A Just locating the chronology for a second.

Q Exhibit 5.

A Yes. 1In the period of 2003 to 2004, the
prosecution service had no active role to play by
the looks of the chronology. My briefing of the

ADAG was in 2001. The next event that engaged the
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prosecution service was in February of 2004 and
that's when Mr. Reiner sent additional information
to the Attorney General which in turn prompted the
Criminal Justice Branch to revisit again its
charge approval opinion and that opinion was
conducted by Mr. Hicks, who was regional Crown
counsel in the Vancouver region at the time.

Now in early 2004, the Frank Paul matter was
attracting a lot of public attention and was quite
controversial; is that fair?

I know that it attracted a great deal of public
concern. I, I accept your word that that was
active in that respect in, in 2004.

And just for example, if you have Exhibit 3, the
black binder entitled CJB documents, if I could
ask you to, please, turn to tab three of that,
Exhibit 3, volume three?

I have a larger binder than you appear to have
marked CJB documents. I'll just -- just give me a
moment, Mr. Ward, to find what you've got.

Exhibit 3, tab three.

Yes.

Okay. Just to confirm, these appear to be e-mails
that were being -- I'm looking at the first

page -- disseminated by Geoffrey Gaul, as he then
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was, of your ministry to yourself and other senior
Crown counsel?

Yes, these would be distributed throughout the
organization and, and particularly to the managers
that are on the distribution list on a -- on an
every morning basis so that we would be aware of
the issues that were attracting public attention
or concern.

And you can see, just by leaving through these,
that the Frank Paul matter was the subject of
several of these e-mails, it was then in the
media?

I, I certainly see at least one, yes. Yes.

Sir, we've seen the policy respecting special
prosecutors and that's in volume four, Exhibit 4,
tab D?

Just give me a moment again, Mr. Ward, please.
Yes, I have it.

Just before I address this, I want to ask you a
question in respect of the evidence that you've
just given, in 2003, 2004, specifically early
2004, the Frank Paul case had come back to the
Criminal Justice Branch for further review?
Correct.

It was also in the news media and was attracting
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high profile?

It would appear so.

At that time, you and Chief Jamie Graham were
co-chairs of the national committee we've referred
to?

Correct.

You and he and then you and his successor, Deputy
Chief Doug LePard, were attending numerous
meetings together?

Yes.

All over the country?

Yes.

The special prosecutor policy statement issued by
the branch says at page two of two in the first

tab --

THE COMMISSIONER: Page two of -- sorry, of exhibit?

MR. WARD:

Q

Tab D1. Under the heading Cases Addressed By

Special Prosecutors, it reads: In practice, most

special prosecutors are appointed in cases

involving cabinet ministers and other senior

public or ministry officials, senior police

officers or persons in close proximity to them.
You see that?

I do.
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COMMISSIONER: I'm sorry, you've los