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Presentation by M. Ward

Vancouver, BC
May 1, 2008
( PROCEEDI NGS RECONVENED AT 9:3 A M)

THE COW SSI ONER: Thank you. M. Martl and.

MR COWPER

M. Conm ssioner, |I'mhere sinply to turn the
reins over to M. Ward who is | eading today's
presentation on Phase 4 issues on behal f of

United Native Nations Society.

THE COW SSI ONER: Thank you. M. Ward.

MR. WARD: Thank you. Can everybody hear ne from here? Wth

me today is Peter Ritchie to ny right.

THE COW SSIONER M. Ritchie.

MR RI TCHI E:
MR WARD: |

MR R TCHI E:

Good norni ng.
suggested to himthat he needs no introduction,

but he is a Vancouver |awyer practicing in the

areas of civil litigation and crimnal defence
wor k and has done so for -- how many years,
Peter ?

Too many. 38.

MR. WARD: And he has kindly accepted ny invitation to cone

today and assist ne wth a presentation on behal f
of United Native Nations.

Let ne say at the outset that you may
recall, M. Comm ssioner, that one of ny client's

princi pal concerns expressed in the opening was,
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in effect, that dozens, certainly too nmany, of
aboriginal or First Nations people had died at
t he hands of the police and nothing had ever been
done about it. That's essentially capturing it
in a nutshell. Frank Paul -- the case of Frank
Paul was nerely the latest, one of the latest, in
a long, long line of cases which rankled and
still rankle the aboriginal community of this
provi nce.

W thank you for the opportunity to nake an
i nformal presentation, which this will certainly
be, and | should say that M. Rudin the other day
set the bar very high in terns of organization
and sophistication of the presentation. | won't

meet that bar. This will be very informal and --

THE COWM SSI ONER: It's neant to be, M. Ward.

Thank you. Thank you. | expect it wll be.

woul d wel come any questions. Wat | propose to
do today -- and | should say, just before |

i ntroduce what | plan to speak about, that we
have al so arranged for Dr. John Butt to return
and | believe he's going to cone next week for a
half a day or so and he will address aspects of
the BC Coroners Service response to deaths in

police custody and they will be the two aspects
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essentially that | alluded to sonme weeks ago when
he was here. Nanely, he wll, | expect, conpare
our coroner-based systemto the nedical
examner's systemthat is found in sonme other
provi nces and express sone observations and views
about the two types of nodels that are used in
Canada. Secondly, | expect he will express sone
observations and views about the BC practice of
havi ng the Coroners Service headed up by | aw
enforcenent personnel. So | don't propose to
tread too nmuch on that ground.

What | propose to do is to put on a
different hat today than the one I've had up
until now, and that hat is sinply this, | propose
to -- | do this mndful of having seen that M.
Fal zon is a schedul ed speaker on behal f of the
OPCC. | plan to put on a hat that | appear today
as a representative of famlies who have | ost
menbers as a result of police conduct. | was
goi ng back over ny nenory in this regard and in
recent years |'ve been involved as counsel for 14
such famlies and |I've had five cases go to
i nquest and another three are currently
schedul ed, so | have sone experience as counse

for the famly of the deceased in coroner's
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i nquests arising fromdeaths that have occurred
as a result of police conduct. It's putting a
hat on as, in effect, the surrogate of those
famlies that | have dealt with over the | ast
nunber of years in making the observations and
suggestions that I'll nake today. | could have,
| suppose, brought several representative famly
menbers here to vent but | felt that perhaps the
better course would be to distill their
experiences, to offer themto in a fairly
measured and hopeful |y sonewhat restrai ned way.

| can say at the outside that the universal
view of the famly nenbers who have | ost people,
| oved ones, at the hands of police is that the
system doesn't work for them that the system
fails themin every respect, and | will elaborate
on that in a nonent. Those of us who are parents
know that it must be the worst nightrmare to have
sonmeone knock on your door and tell you that your
son or brother has died suddenly. Wat ny
experience has been in the area of police-
i nvol ved deaths is that after that happens the
famly faces -- in attenpting to nanage the shock
and the grief that they have to deal with, they

then face an added burden and that burden is
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trying to find out how the | oved one died.

W know of course that in this province
police investigate the sudden death, though it
may have been caused by or resulted from actions
of their colleagues, and what the famlies
experience, in effect, is great difficulty --
here |'musing neasured words -- in finding out
what happened from the hom cide investigators.
That's essentially universal. They are given the
very m ni mum nunber of details about how the
| oved one net their end. Sonetines those details
have proven to be inaccurate. Typically they may
be told in a force case, for exanple, he got -- |
say "he" because the vast mgjority of these
deaths are males -- he got into a fight with
police and force was used and he expired. They
m ght not | earn anynore than that during the
i nvestigative part of the exercise.

|'ve drawn a little chart on the white
board, and perhaps I'll turn to it now just to
explain what it is so | can tag sone of ny
comments on to these headings. Wat you have is
you have a sudden death happening in which police
have been involved in sone fashion. You then

have what 1've just been tal king about, the
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i nvestigation of that sudden death, and it's by
the police of the police always. Usually it's by
the sanme police force, as we've seen in the Frank
Paul case, and that's been ny general experience
as well. So if soneone dies at the hands of a
Vancouver Police officer in an alley over here,
his colleagues will cone and investigate it.

There has to be sonme notification of next of
kin, dealing with next of kin and there is but as
| say, it's very, very |[imted. So at this point
after the next of kin, the famlies receive the
notification of the death and the fact it's
happened at the hands of the police in sone
fashion. In ny experience one of their first
gquestions after getting over the shock and trauma
of it is: \Wat happened? And that's the
guestion they have a hard tinme getting an answer
to and it takes them in ny experience, not
weeks, not nonths, but years to get an answer,
years. Sonetinmes up to four, five years to get
any substantive answer.

As | illustrate this or attenpt to
illustrate this, | invite anybody to think of the
experience that a famly mght go through if it

was just a civilian-on-civilian death. In other
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wor ds, soneone was the victimof a sudden death
caused by a civilian and ask yoursel ves based on
your collective experience in the room whet her
the famly of the deceased, the victim would get
alittle nore information a little sooner than
they do in this context.

Having said that, let nme carry on if | may
with the chart. Wat you have is an
i nvestigation conducted by hom cide
investigators. In ny experience -- let me draw
an exanpl e out of the newspapers, one |I'm
famliar with but wasn't involved as counsel in,
and that is the well-known |an Bush case where
you had two people in a room one was arnmed, one
wasn't, the arned one shot the unarned one and
killed him If it had been two civilians the
investigation into that event -- there are only
two people there in a confined space, one had a
gun, shot the other one in the head killing him
instantly. The one that fired the shot was
known. Using our collective experience as
| awyers, had those been two civilians the
i nvestigation by hom cide investigators
culmnating in a report to Crown counsel m ght

have taken anywhere from 24 hours to perhaps a
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week, sonething like that. In the Bush case it
t ook many nonths before there was a report to
Crown counsel .

What | have found in the circunstances in
which |1've represented famlies of deceased in
t hese police-involved cases is that the first
step, the investigative step, takes an
inordinately long tine. It takes -- it's
measured usually in nonths and sonetines in
years. Then the file or the report goes to C own
counsel and it is, in ny experience, as Detective
Staunton testified here, invariably a report that
differs fromthe type of report that is submtted
inacivilian case. It is a report that contains
no recomendati ons but summarizes the evidence
t hat has been gat hered.

Let nme say another word -- here | will stil
strive to be neasured but these are ny
observations and you shoul d receive themfor what
they're worth or not worth as such. They're
observations. They're based on, as | say, 14 of
t hese cases aside from Frank Paul -- and | should
say, everything I'msaying is irrespective of
anything I've encountered in the Frank Paul case,

it precedes the Frank Paul case, and |1'd |like you
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to picture nme as wearing ny hat for victins'
fam|ies untouched by what we've heard here in
the Frank Paul case. The investigators in the
hom cides in ny experience conduct them
differently than they would had say two civilians
been involved. 1In ny experience, based on ny
review of the investigative reports, they focus
much of their energy on trying to cone up with
evidence that will explain how the victim brought
the death upon hinself. For exanple, again, in
the context of say soneone who has shot a
deceased and t he soneone happens to be a
police-officer, | see tine and tinme again the

i nvestigators have done extensive interviews and
background checks and revi ews of everything that
the victimdid prior to the incident and all the
peopl e they had contact with and everything that
was known about the victimbut have nmade no

i nvestigati on whatsoever of the person who fired
t he gun, absolutely none. That is the nature of
the report that goes to CGrown counsel, this
so-called neutral report with no recommendati ons.
It gets there -- and M. Peck in his initial
letter to this Comm ssion said sonething that was

-- | don't have it right in front of ne but it



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 0o N OO 0o A W N +—» O

Presentation by M. Ward

confirmed sonmething 1'd certainly seen and that
is that a different standard of charge assessnent
is applied to persons who are occupied -- who
have the occupation of police-officer than is
applied to everyone else, and his letter says as
much. It's nore rigourous and exacting | believe
were his words. You could question

phi l osophically, | suppose, whether every person
of every occupation should be treated equally or
not and that's a debate for others, but clearly

t he charge approval process is very different and
M. Peck has conceded as much when the person
involved in the death has the occupation of
police-officer than if he had or she had any

ot her occupation. Having said that, this step,

t he charge approval step, in ny experience again
takes not hours, not days, not weeks, many, many,
many nont hs, and sonetines nore than a year for a
charge approval decision to be nade. So you have
a lengthy investigation and a very |engthy charge
approval process arising froma police-invol ved
-- I"Il call it homcide for want of a better
term Meanwhile the famly is essentially in the
dark. We'll call it the victims famly. There

are only two bodies they can really ask -- well,

10



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 0o N OO 0o A W N +—» O

Presentation by M. War

three including the Coroners Service -- they can
ask the investigating officers: Wat are you
finding out? How did ny son die? They wll be
given no information or next to no information.
They can ask Crown counsel, and there's no
liaison in these cases in ny experience between
Crown counsel and the famly of the victimfor
what ever reason.

Wien Crown finishes its work -- ['ve put
here a dotted |ine, charge question mark. The
reason |'ve put a dotted line is this is a
possibility, and the decision is whether to
charge or not charge, and we've seen in Exhibit
90, tab 51, that the Coroners Service has
generated statistics show ng there have been 267
pol i ce-involved or in-custody deaths outside the
jails in the province since 1982. | asked a
gquestion of the CGrimnal Justice Branch and the
letter was witten to Geoff Gaul, now M.
Justice Gaul. The question was: How many tines
in the Province of British Colunbia have
police-officers been charged as a result of a
death occurring after the application of force?
And the answer was: W do not keep records |ike

that related to occupation. |'m paraphrasing.

11

d
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know of none in the history of British Col unbi a.
That was the reason for ny inquiry. |1've only
been here 25 years but | personally know of no
case in the Province of British Colunbia where a
police-officer has been charged with a crimna

of fence where the application of force resulted
in death. | know of cases where police-officers
have been charged where the driving of a vehicle
has resulted in sonmeone's death, but | know of no
case, as | say, where the application of force
has resulted in death. That's not the experience
el sewhere in other provinces. Recently in New
York we saw sone public concern over the
acquittal of a nunber of police-officers who were
all eged to have fired 50 shots at a bridegroom

| eaving a wedding. They were charged, they went
t hrough the trial process, they were acquitted,
and there was public concern apparantly over the
fact that nenbers of the public felt the force
may have been excessive in the circunstances.

The point is, elsewhere the experience is that
police-officers are sonetines prosecuted. And
fromthe perspective of an advocate for the
victinsg' famlies, all the victins' famlies want

is in addition to finding out what happened to

12
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their loved one is a systemthat works for them
fairly and in an unbiased manner. |If a fatality
resulted as a result crimnal conduct on the part
of a police-officer, and I'm not suggesting right
now necessarily that -- |I'mcertainly not
suggesting that's always the case, it nay not
even often be the case, but | knowit is
sonetines the case. |If a police-officer has nade
a mstake and say used excessive force and
thereby commtted a crimnal offence and viol ated
the Crimnal Code, all the famly wants is that
the justice systemworks for them and that person
is prosecuted under the law and they wi Il accept
the result. But they feel today in British
Col unbi a that the system does not work, that for
what ever reason police-officers are not treated
like the rest of us and that they don't get any
measure of justice or accountability. So |I put
charge question mark, in force cases |'m not
aware of it ever happening and certainly |I'm not
aware of any trials.

The point of this flow chart is that you
have these two steps which by now have occupi ed
many, nmany, nmany nonths. Again, the famly is

wai ting for sonething, sonmething to happen. They

13
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may hear or may not that the investigation is
over and that the report has been submtted to
Crown counsel and they will hear usually that
Crown has decided not to lay charges. By now
years have usually el apsed. The coroner has an
unwitten policy that it wll wait until the
Crown has finished its review of the file before
hol di ng the mandatory coroner's inquest into the
death. Wat happens then, and we know that the
i nquests are mandatory where soneone is detained
by or in the custody of a police-officer when
they die, what happens then is that there is
necessarily or expectedly a period of tine for
the coroner to arrange, schedule, prepare for the
i nquest. And, again, that's nonths, it's always
nmont hs. Al though the coroner has investigative
powers under the Coroners Act, what | have found
in ny invariable experience is that they do not
exerci se those beyond attending the scene of the
death. The coroner is obliged to go to the scene
of the death and to view the body and they take
sone steps there, but invariably in practice in
these types of cases, what |'ve experienced is
that the coroner acts as a repository for the

work that has been done by the investigators

14
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and/or the CGrown. It receives reports that

ot hers have generated. |t announces the inquest
and it's nonths in advance and it usually posts
the schedule on its website. W' ve heard about
how t hese inquests unfold, five-person jury,
presiding coroner and evidence is |led by
coroner's counsel. The police, in ny invariable
experience, are represented by |egal counsel at
t he i nquest and, again, invariably there are two
sets of legal counsel. There is counsel
representing the force fromwhich the officer
canme or of which the officer is a nenber of, and
there is separate |egal counsel representing the
i ndi vidual officer or officers. |If there are
nore than one there are nore |awers representing
the police directly involved in the death. In
many -- the famly of the deceased will always be
gi ven standing to appear through counsel if
desired at the inquest. But according to Lega
Services, the Legal Aid provider in this

provi nce, counsel gets no -- the famly gets no
Legal Aid regardless of their neans. They are
not entitled to fundi ng assi stance to have

| awyers attend at coroner's inquest. In

practice, many famlies w thout resources sinply

15
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do not have a | awer attend and the evidence is

| ed by coroner's counsel in the presence of

| awyers for the police-officers and the famly
sits in the body of the room and watches.
Sonmetinmes the famly is able to get |egal counsel
and then wi tnesses can be cross-exam ned and the
evi dence can nore fully be explored than

ot herwi se. These inquests, given the nunber of

| awyers invol ved, can becone, in ny experience,
mred in procedural issues of relevance, usually
of relevance, and take |onger when the famly has
counsel, significantly longer, than if they do
not. The point is that these inquests have
becone -- and | expect M. MacKenzie can attest
tothis -- typically of ten days or so in
duration where counsel is involved. Were
counsel is not involved they can be dealt with in
two or three days and in -- one could draw one's
own concl usi ons about whether the two or three
days adequately explores the facts.

In any event, an inquest as we know is a
fact-finding exercise and if the famly has been
able to persevere to this stage of the inquest it
will finally learn usually for the first tine

ri ght here what has happened to the | oved one.

16
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It has taken in ny experience as nmuch as four and
a half years to get to this point. Incidentally,
in this stage, ny experience is when the famly
asks the coroner for the autopsy report, a copy
of the autopsy report which reveals how the
person net their end, the coroner's office
refuses to provide it throughout this stage and
only provides it just before the inquest upon
request and upon agreeing, the famly or the
famly's counsel agreeing to keep the contents
confidential. In ny experience it's taken as
much as two and a half, three years for a
deceased nother to | ook at the autopsy report,
for exanple. That often is the end of the

exerci se, the famly now havi ng gone through the
coroner's inquest is enlightened as to what
happened and that -- they take that know edge
away and they have sone cl osure.

While I'"mon the subject of the inquest --
and, again, | expect Dr. Butt will say sone nore
things about this, | don't query or inpugn the
integrity of anybody who is enpl oyed by the
Coroners Service, but | can say that the famlies
feel that they do not get a fair shake in the

coroner's process, including the inquest, and

17
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t hey perceive or apprehend that it may be because
the Coroners Service in British Col unbia
traditionally is under the direction, supervision
and control of career police-officers. The only
mandat ory i nquest conducted by the Coroners
Service is into police-involved deaths. The
majority of the inquests it conducts are into
RCWP deat hs because the RCWP police nost of the
province. The last four chief coroners of the
provi nce have gone to the post after serving in
the RCMP. The current holder of the office had
35 years' of experience as we know and is on an
RCWP pensi on and his deputy had 25 years'
experience and is also on an RCWP pension. The
famlies -- again, |I'mnot suggesting that these
i ndi vidual s conduct their work with other than
the utnost integrity, but the famlies perceive
that the playing field isn't level, that it's
heavily weighted in favour of police interests
and they perceive that fromthe fact it's headed
up by career police-officers and by the fact
that, as | say, the coroner receives police
investigative reports fromthe police and then
offers those up, in effect, as the evidence at

the inquest. That's problematic for the

18
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famlies.
Wen in say the case -- we're getting away
from Frank Paul here intentionally -- but say in

the case of an RCOW officer who fatally shoots a
civilian, the shooting is investigated by the
RCMP officer's brother officers within the RCW,
they submt a report which is headed up by two
career RCOWP officers and then that evidence is
offered at an inquest. The fam |y perceives
there isn't any armis length, there isn't any
i ndependence and they are not getting a fair
shake and they are not getting the true facts.
Let ne offer -- because we're supposed to
address suggestions for reform-- wth respect to
t he Coroners Service, before | |leave this
subject, | would offer a couple of suggestions
right off the top and they would be that nobody
take ny word for this, but that a review of the
Coroners Service or an audit of it be conducted,
simlar to the audit that was recently conducted
of the Police Conplaint Comm ssion. That, for
exanple, famlies who have experienced the
process be questioned about that experience, that
files be audited, reviewed and consi dered by

soneone truly independent, perhaps a retired

19
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j udge such as yourself, M. Comm ssioner -- |'m
not suggesting you do it but a retired judge |ike
M. Wod did with the OPCC, sonething |ike that,
because to ny know edge, unless | mssed it,
there hasn't been a review of the Coroners
Service. This is one area where | suggest these
i n-custody deaths are reviewed -- given the
nunbers too that have recently conme to light in
the exhibit | referred to -- that a reviewis
overdue to see if it is effectively discharging
the public interests in this area. There have
been, of course, other concerns expressed about
ot her aspects of the coroners service work in the
media, |'m mndful of child deaths and the I|ike,
and in ny view, again, it's based on ny
experience, it may well be hel pful for soneone to
take a good, close |look at the Coroners Service's
day-to-day work to determne if it is effectively
discharging its role, soneone independent.

"1l leave that now, and |I'm not going to be
much longer | don't think, I'll turn the fl oor
over tony friend M. Ritchie in a nmonment. ']l
turn next to the Ofice of the Police Conplaint
Commi ssion. |'ve drawn a dotted line here

because |I'm focusing in on police-invol ved

20
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deaths. Not every death is the subject of a
Pol i ce Conpl aint Comm ssion review. Far fromit.
The Police Conpl aint Conm ssion is conpl aint
driven. |If there is a conplaint by soneone about
police conduct it will open a file and di scharge
its function under the Police Act. If there is
no conplaint, it won't. Fromtine to tine in
cases of public notoriety the comm ssioner
himself or his office may open a file of his own
initiative, and |I've had that occur in cases that
|'ve been involved in, but it is conplaint
driven. M. Wod as he nowis, M. Justice Wod
as he once was, observed that only about | think
30 percent of the police-involved deaths he was
aware of had resulted in OPCC files, had resulted
in conplaint files handl ed by that organization.
So | would suggest if that is accurate, he did
the audit so I'"'msure it is, that the majority of
pol i ce-invol ved deaths do not make their way to
the OPCC at all. |If they do, then what the OPCC
does under the statute as we've seen is it
reviews the investigation that was done by the
police and then it wll either, in effect,
endorse the results of that investigation or not.

If it does not, it may order an external review

21
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or send the matter back for further review and it
may in very unusual cases order a public hearing.
Caneron, if | could interrupt for a second just
to clarify, the crimnal investigation gets done,
then the provincial standards investigators in

t he professional standards departnent review it.
As we know from the evidence, they rely very
heavily on the crimnal investigation and it's
when professional standards has done their work
and produced a final investigation report that
the PCC gets notified. |Is that an accurate

descri ption?

MR. WARD: Exactly, and I'mgrateful for you pointing that out

because |'ve nmeant to include that in the chart

and |1've done so now as you' ve been speaking. As

M. Fal zon correctly points out -- | apol ogi ze
for the printing, I'ma Luddite so |I'm not using
Power Poi nt -- com ng back to this part of it, the

death is investigated by hom cide investigators,
they submt a report to Grown counsel and the
sane report to Internal Investigations, here |I've
called it the IS, Internal Investigation
Section, which is the Vancouver nonencl ature.
They have a different role. Their role is not to

-- homcide investigators usual role is to
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i nvestigate whether a charge should be laid

agai nst soneone and rmake a recomendation to the
Cown. In these cases they have a different

role. Internal's role is to assess whether an
officer has commtted a disciplinary default
which is a very different question. Wether the
-- in effect, whether the officer should be
disciplined. That's their role. I1t's an
internal investigation. Wat they do in practice
in these death cases is they receive the hom cide
report, the sane one that goes to Crown, as well
as the Crown's decision not to lay charges and
it's alnost always that decision. They then take
that and they often, in ny experience, or they

al ways in ny experience, where the Crown has
declined to lay charges, use that as the basis
for concluding that no disciplinary default has
been commtted. So they ride on the coattails of
the Crown decision. |'mleaving the Frank Paul
experience aside as | said | would as it was
slightly differently there. So that is
effectively the end of Internal's work, and if
there is a conplaint about the death their report
goes to the OPCC and is reviewed by it, as | can

see from M. Falzon's noddi ng head agrees. The
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OPCC either, in effect, endorses it and that's
the end of the matter, or isn't happy wth the
result and nmay order an external review and nay,
as | was getting to, in extraordi nary cases,
order a public hearing. Very few public hearings
have been held. 1've been involved in two, |
think there has been six since '98, where

evi dence has been | ed.

M/ clients have problens with that process
and it's been |itigated and M. Fal zon knows, one
of the -- well, the problens are simlar as with
the coroner's inquest. First of all, the famly,
in the case the conpl ai nant, can have | ega
counsel at the public hearing but there is no
Legal Aid again so they have to fund it
t hensel ves. Mire inportantly, their counsel,
according to the court of appeal now in a case |
litigated, cannot ask questions at the public
hearing, they can observe, unless the adjudicator
exercises his discretion to allow counsel for the
conplainant famly to participate but the state
of the law is such that there is no right on the
part of the conplainant to participate at all in
this hearing process.

Anot her problemny clients have had with the
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process is that if there is no public hearing and
the Police Conplaint Commission relies on a
report, whether it's an external report, interna
report, their own report justifying the rejection
of the conplaint, the policy of the office is not
to provide that report to the conplainant. So,
again, trying to put yourself in the shoes of the
famly here, the delay -- again, this office
defers to everything that is above it on the
chart, so this office only becones involved and
reaches the conclusion once all of these other
steps have finished. So if there's been a

deci sion not to charge, then a coroner's inquest,
and by now we're often many years after the
event, then this office is engaged. It may take
many, many nonths, it usually does, and it may be
anot her year or two delay here, then it wll
generate a final report and then its position is
-- it's a discretionary issue, but it has been
the case in situations |'ve been involved in
where it will not deliver the report to the
conplainant. So the famly has been through this
ordeal and at the end of it all, many years
later, in response to the question, "What

happened to ny | oved one?" is denied the
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conpr ehensi ve report into what actually happened
and how the investigation was conduct ed.

Now, they will have had the benefit of the
i nquest, but the problemhere, if | can just nove
away fromthe death cases, is where there's no
i nquest and perhaps none of these steps, just an
i nvestigation and then a file and so on, they can
have a very inportant matter where they know what
the conclusion is but they don't know how it was
reached because they don't get the report and
that they perceive is a problem The principal
problemthat the famlies in these death cases
encounter are really two-fold. The process takes
too long and is unfair to themin a nutshell.

M. Comm ssioner, | brought a coupl e of
things with me, and I'"'mgoing to wap up now, but
| wll leave these with you with a couple of
addi ti onal coments. M. Falzon, as | understand
it, is going to make a presentation a little
later on M. Wod's review of the Police
Conpl ai nt Conm ssion process and | nade a
presentation to M. Wod, both orally and in
witing, and |'mgoing to | eave the witten
presentation with you in the event you're

interested and I'malso going to refer to in an
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anticipatory way his discussion of the death
cases, because I'd just like to highlight a
couple of things and then we may get into this
nore when M. Fal zon returns.

Let ne just indicate, M. Ward, |I'll nake sure
we circulate that to everybody electronically, if

| have copies | can do that.

The Wyod report is available electronically. |

don't know if | have enough available to go
around but | just want to say, because | expect
M. Falzon will rebut this, what | told M. Wod
and what I'll repeat now and say that | don't
resile fromin the two years since | said it,
because | said it on March 31, 2006, | said in
the prelimnary part of ny 1l4-page letter to him
that | have cone to the considered opinion that
the current system for dealing with serious
conpl ai nts about police conduct is an unmtigated
failure and it would actually be preferrable to
have no systemat all. The present regine is
dangerous because it provides the illusion of
police accountability and civilian oversi ght when
in fact neither effectively exists. 1In the
result, municipal police-officers in British

Col unbia are free to exercise extraordinary,
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untramel ed powers. Were such untrammel ed
powers exist, abuses of themare sure to foll ow
putting citizens at risk. Then in the renaining
13 or so pages of the report, which you can read
at your leisure, | endeavour to substantiate that
openi ng comment and today | don't retract any
part of it. | feel that the current OPCCis a
failure and it actually would be better not to
have anything at all. For sone tine |'ve been
telling people who approach ne, and nmany, nmany do
unfortunately, | say don't make -- | cannot
recommend that you make a conplaint to the OPCC,

| cannot in good faith as |egal counsel recomrend
that you enbark on that process, it is
unsatisfactory, and | explaining why and |
endeavoured to explain ny concerns in this
letter.

If | can say one thing, one thing that |
woul d change if | could that would go a | ong way
towards satisfying the famlies of people who die
in police custody, it is that the deaths be
i nvesti gated by i ndependent people, preferrably
civilians. M. Marin fromOntario will be here
to present the Ontario experience. | acknow edge

that the Ontario experience is not wthout its
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detractors and not wi thout its problens, but that
woul d be the one thing that would go a | ong, |ong
way in nmy view to providing sone accountability,
and then by extension, restoring public trust in
the systens that operate here and in the police
t hensel ves.
The Whod report -- I'mtaking a little
| onger than | thought I mght but I'm al nost
done. M. Comm ssioner, if you could turn please
to -- this is only a tiny portion of the report
itself -- if you could turn to page 7, the second
page in. M. Wod conducted an audit of the
process, and | would highlight the fact that
appears in paragraph 21, and in the second
sentence he says:
As we'll be seeing, the audit reveal ed that
there were material flaws in the
i nvestigations conducted in 48 out of the
288 files in the audit sanple of | odged
conpl ai nts which were subject to processing.
In addition --
So bringing the total to 56.
-- there were eight files in which
notwi thstanding a relatively conpl ete

i nvestigation, the ultimte concl usions were
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wong in that the conplaints which should
have been were not concl uded as
subst anti at ed.
That is, 56 or 19 percent of the conplaint files
in the audit sanple did not neet the reasonable
and appropriate standard i nposed by the
investigative audit team Then the next sentence

| suggest is really inmportant: O the 56 --

so sonething like a fifth of the sanple -- the
i nvestigations -- these are not deaths, just
conplaints -- the investigations were flawed.

those all but four were serious abuse of
authority conplaints, and | should say
parenthetically this report was on the conpl ai nt
system as a whol e and the OPCC handl es conpl aints
about police conduct that range fromthe very
trivial, "The officer was rude to ne," to the
very, very serious, "The officer shot and killed
ny son," and the vast mgjority | think of what it
handl es are the I ess serious of police/civilian
interactions. Wat M. Wod is saying -- none of
these were deaths but he's saying all of the ones
in which | found -- all but four of the ones in
which | found the investigations to be flawed

Were serious cases. He deals with the deaths in
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the next part of the excerpt, and if you could
turn please to page 54, third page in, 1'll
invite you to read later, and I'll try to
summari ze this, from paragraph 220 down to 224 on
t he next page, and anong the things he has
pointed out is that the death cases -- |'m now on
page 55 -- are the natural breeding ground for
suspi cion and di strust and when the answers to

t he questions appear to conme only fromthose
whose conduct is under investigation, reasonable
and right thinking people are occasionally left
to wonder whet her those whom we entrust with the
right to use deadly force are in fact properly
accountable in all cases of abuse. Thus, there
is a need to assure that conplaints arising from
such incidents are investigated and resol ved as
much as possible in a manner that not only
enhances but is perceived to enhance
accountability.

Now, he concluded for the tine being -- I'm
paraphrasing -- there's no reason to depart from
the status quo, that is, to have the current
system where police investigate thensel ves and
the PCC provides civilian oversight of that role.

| respectfully disagree with that concl usion.
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The bases for it appear to be that there really
isn't a need, there aren't enough deaths, and I
suggest that as a result of statistics that cane
out subsequent to his report there are a | ot of
deaths that would justify a self-standing unit to
i nvestigate these matters, and another basis put
forward was that it would cost too nuch to create
such a self-standing unit and | woul d
respectfully disagree again and M. Marin can
per haps address this, but it may well be cheaper
to have a self-standing unit to conduct
investigations efficiently as a priority than to
go through this very protracted series of steps
all handl ed by the public purse. |In any event,
that the benefit to the public of having an
i ndependent investigation systemthat they can
put trust in would, in ny view, outweigh the
financial costs to the public purse in any event.
That's all | have to say, subject to any
gquestions that may conme up later, and | woul d
like Peter Ritchie to add any observations he nmay
have com ng fromhis experience. | know that M.
Ritchie is one of the few other | awers crazy
enough -- | say that advisedly -- to represent

people like the ones | have. It's a very, very
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difficult thing to do for nmany reasons but [|'ve
only done it because |I feel it's an inportant
thing to do. There are very fewrewards to this
type of work and I would wel cone a career change
-- | don't know if M. Ritchie would endorse that
view, but it's a very difficult area for a | awer
to deal wwth. M. Ritchie, for exanple, | know
handl ed an inquest into the death of an
abori gi nal man who was shot and killed by a
Vancouver police-officer and no charge was | aid.
The officer fired in self-defence | gather
because he thought the walkman in the man's
possession was actually a weapon and M. R tchie
brings that experience and others to the table in

offering his coments. Peter.

THE COWM SSI ONER: Before we hear fromM. R tchie, M. VWard,

do you have any suggestions for change in the
procedure of informng the famly of the death
when it occurs in an in-custody situation, for

exanpl e?

Yes, and | cone back to ny overarching concern and

suggest this -- and again, |'ve stayed away from
t he whol e concept of independent civilian
i nvestigation as opposed to oversight and there's

a very inportant distinction there. But if we
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had i ndependent civilian investigation, what that
means is there would be, like in Ontario, like in
the United Kingdom there would be a body on
call, maybe only a couple investigators on staff,
but it is on call 24/7 and if sonmeone dies in the
streets of Vancouver as a result of police action
then there is a statutory obligation, as there is
in those jurisdictions, to imedi ately notify
that body and they cone to the scene right away
and they seal it, secure it, interviewthe

wi t nesses and take over all facets of the
investigation. If we did that here, then the
notification of next of kin problem would

di sappear because that body -- those i ndependent
civilian investigators would not be constrained
by any notions of loyalty to brother officers,
loyalty to the departnment. They woul d be
constrained only by any concerns that they m ght
conprom se the case that may ensue.

M/ experience -- ny belief, whether well
founded or not, is that currently the next of kin
does not receive tinely and usually -- tinely or
accurate informati on about how the death happened
because they feel constraints that are unrel ated

to whether or not the case against the
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perpetrator may be conprom sed related to other
factors. So that's the obvious answer to ne. |If
we weren't to go there, again, | draw the
paral l el of conparison with the sort of
civilian-on-civilian hom cide situation.
Thankfully 1've never had a |loved one die in

t hose circunstances, but based on what | know
about the crimnal justice system-- and here M.
Ritchi e woul d have nore experience -- | would
expect sone degree of |iaison between the
investigating officers, their victins' services
support people and the famly of the victim but
what | find in practice happens in these
situations is that everybody clans up and the
victims famly when the death has been caused by
a police-officer doesn't have the support or the
liaison with the police representatives that they
ot herwi se would. How to nake that happen, | have
no idea. | see Inspector DeHaas is here, naybe
he m ght have an idea, but it really cones down
to this: | see, rightly or wongly, | see the

i nvestigating officers in an intractable conflict
of interest and they have a real interest or a
real -- they have loyalty to their departnent and

to sone extent to their brother officers and from

35



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 0o N OO 0o A W N +—» O

MR MARTLAND:

Presentation by M. Ward

officer to officer those perceptions or duties of
| oyalty may supersede any obligation they nmay
feel they have to the victims next of Kin.

don't have a sol ution.

Maybe | can ask a followup question. It seens
to ne thematically you're describing on the one
hand a problem wi th communi cati on. So whet her
behind the curtains there's a very thorough
process that's going on and it's running well or
not, fromthe famly's point of view they're not
getting good information early or ever.

Secondly, you have what | think you described is
a probl em of substance, which is, it's not a

t horough investigation, these processes aren't
unfol ding as they should. Can you comment, is
that a fair distinction to draw and are the two
inextricably Iinked? 1In other words -- | think
you hinted or gave your answer on that. |n other
words, if you resolved any concerns about
substance, if the police are doing a really

t horough investigation, Crown, OPCC, coroners,
everyone is discharging their functions properly
and thoroughly, it is then -- is what remains a
probl em of comunicating to the famly or do you

think -- to put it differently, even if you
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sol ved the communi cation probl em would you stil

be left wwth what you would call a broken systenf

Yes and yes are the answers to both of those. |If

you make the assunption that the system does in
fact operate fairly, thoroughly, objectively, all
those things, you're still left with the
comruni cation problem | can't nake the
assunption that you' ve asked ne to nake and |
won't because it's not been ny experience. If
you had an open channel of communication that
woul d certainly, certainly go a long way to
provi ding sone confort to the famlies who find
t hensel ves in these situations.

Let ne respond with an exanple that's a rea
life exanple that M. Fal zon would be well aware
of, and it arises froma death in a Vancouver

room ng house. This has gone to inquest and this

has gone to the OPCC and is still in the course
of its investigation. It happened in June of
'04. The police advised the -- the evidence was

that the police advised the deceased' s nother
that he died of a drug overdose. A nonth |ater
it was drawn to the famly's attention from
sonmeone who was watching on television that the

police revealed at a news conference that the nman
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was shot wth a taser weapon before he died.

That was unknown to the famly for a nonth and it
cane to their attention only through nedia
accounts. A nonth after that, the police held
anot her news conference revealing by way of

expl anati on, because the fact a taser was used
and the man had been in police custody generated
sone concern, they held another news conference
in which they endeavoured to explain that the
reason he was tasered was that the police faced
an energency in that the building was on fire and
they needed himto get out right away. That was
a two-nonth process to get that information into
the hands of the famly through neans that I
woul d suggest are less than ideal. As a result
of those things occurring in the public domain,
M. Ryneveld ordered two investigations: One, an
investigation into taser use generally in the
Provi nce of British Colunbia; and secondly, an
external investigation into the actions of the
Vancouver Police Departnent that may have
resulted in the death of the deceased, and both

t hose investigations were conducted by the
Victoria Police Departnment and the latter, the

one into the death, remains ongoing today nearly
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four years after the death occurred. So the
famly continues to await a result in terns of
whet her or not any of the 13 police-officers on
the scene, two of whom used taser weapons just
prior to the man's heart stopping, did anything
wong. W had the inquest in which facts cane
out, but the inquest was fact finding, not fault
finding, and they had the benefit, if you wll,

of Crown review and the decision no charges were
| ai d agai nst anyone, but they do not have the
report -- they may not get the report but they do
not have a result fromthe OPCC which has

ext ended and extended and extended its
investigation to allow the interim processes to
take place. That's a real-life exanple touching
on not only the notification of next of kin
probl em you asked ne about but the systemc flaws
that | perceive having represented people in that
position. | tend to go on and it's an

occupational thing. Sorry.

THE COW SSI ONER: Thank you, M. Ward. M. Ritchie.

MR RITCH E:

M. Comm ssioner, | have no idea how | ong you
want to hear fromne but | don't think I'm going
to be very long. M. Caneron Ward phoned ne a

coupl e days ago and asked ne if | would speak
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here. | can give you a little bit of background
as to how | perceive this matter.

|"ve been involved in the courts for many

years, closing in on four decades | guess. |'ve
acted as Crown counsel many tines. | started out
with the coroners office a mllion years. |[|'ve

acted for the Crown throughout the '80s and |
still act for the Ctown fromtine to tine, as |
amthis week in another matter. | also have
acted as defence counsel in many cases over the
years. |'ve also acted civilly both for
plaintiffs and defendants over the years. 1've
acted many tines in matters suing the police over
the years, perhaps nore than nost, maybe nore
t han anybody except for Caneron Ward who |'m
going to say a few words about here.

| believe that we have an excellent system
here in Canada and in British Col unbi a,
especially in this province where we encourage a
| ack of polarity between the defence bar and the
prosecution bar, crimnal bar. | believe the
better that |awers can get along and the | esser
polarity and less division it is better for our
system | think the Ontario system where defence

counsel and prosecutors knock heads all the tine
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is not a better system | think we have a better
system here and it works daily in our courts
i nperceptively and advances the cause of justice
t hrough the crimnal justice systemoften for
t hose of who have a chance to see that work.
From t he perspective of being plaintiff's
counsel for matters relating to your Comm ssion,
| have -- | don't know if | can keep track of the
nunber of tinmes but | have acted for many, many
plaintiffs who have brought |awsuits against the
police. There are few |awers that do that
because it basically is pro bono sort of work and
it is very difficult work to do, and it is pro
bono in the sense that awards that are often
awarded by the courts are so |ow that they don't
justify the legal input and the costs that go
into the nodern day running a law firm and a | ot
of lawers won't take that on. Let me give you a
little bit of background about that because it
speaks in part to the inbal ance of resources that
Caneron Ward was referring to here. It's not a
fair fight, not even close to being a fair fight.
Let ne give you a bit of background about
t hat because in ny experience in acting in

matters such as this inquest or in these civil
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sorts of cases, typically what occurs is you face
a group of |awers as opposing counsel who are
experi enced, highly regarded, well-funded, and in
the case of especially Caneron Ward who has taken
on nore cases than anyone | know in this area,
it's not a fair fight financially. Caneron is
not going to like nme telling you this, but he has
put hinself in a position where he has nade
personal sacrifices to do these cases tine and
time again, inquest sort of cases and ot her

rel ated cases. He perceives maybe hinself that
all of his efforts aren't well regarded but they
certainly are by the bar that are know edgeabl e.
W know that when we walk into the roons where
opposi ng counsel is well funded and you have no
resources at all that the difficulty starts there
and probably started | ong before then, taking a
retainer, interviewing the witnesses, trying to
keep your plaintiffs together because you nust
realize in these sorts of cases that these aren't
west side famlies, they're often marginalized,
and it's a difficult challenge for counsel to

mar shal | the resources, evidentiary or whatever
to advocate the cause, and it's very difficult to

do that, were it not for people |like Caneron Vard
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Wi th a deep-set passion for justice perhaps a | ot
of these cases woul d never surface and go
anywher e.

M/ background m ght speak to that sonewhat.
In acting in these plaintiffs cases for many
years, late '70s, '80s, not so nuch in the '90s,
| would do case after civil case suing the police
on behalf of relatively marginalized plaintiffs
to find this inbal ance of resources, as |
mentioned, and | reached the point in ny own
practice where | thought that | couldn't sustain
doing it any nore and went to various subsections
of the crimnal bar and of the civil |awers and
i npl ored pro bono assistance from ot her |awers,
t hey should take a turn, they should take a shot
at it, and only a few stepped forward. Because
once they contacted ne -- | would get calls a |ot
frompotential litigants. They contacted ne and
| would say you m ght want to speak to this other
| awyer, and | would refer themto this other
| awyer because | thought | had done at |east ny
share, and these other |lawers would find out how
difficult it would be to advocate a cause and the
pool of pro bono |lawers dried up. You people

m ght put yourself in those shoes and have a | ook

43



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 0o N OO 0o A W N +—» O

Presentation by M. Ritchie

at what it takes to be plaintiff counsel or

i nquest counsel in these cases because it takes a
| ot of office resources and you're al one out
there in doing this work and there are procedural
and substantive | egal disadvantages that
plaintiff's counsel has and perhaps that inquest
counsel has in advocating a cause and trying to
achieve a just result. | won't go into all of
those. You're probably famliar with the Police
Act and the procedural requirenents and the
Vancouver Charter and these things that are
restrictive can be often very difficult for

| awyers who don't do a |l ot of that work.

The easy thing for this Comm ssion to
realize, in ny respectful view, is that there is
a gross inbalance in resources for circunstances
such as inquests involving police -- where police
are involved in the death of citizens. That is,
wi t hout question in ny experience -- and |
noticed in hearing Caneron's presentation that he
did use neasured tones as he usual ly does but
there's a deep passion running in his cause here
and he didn't nmaybe speak as bluntly as | wll
speak about this inbalance of resources. It is

preposterous that there is such an inbal ance of
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resources and that ought to be fixed right off
the bat. That's the first thing | wanted to say.
It cane to the point when no | awers would
be forthcom ng to assist these people in the
various civil matters agai nst the police that
eventually there were no nore cases that cane
forward despite the fact our office was inundated
for quite a few years and ny secretary was
instructed to try to deal with these incom ng
cal |l s about conplaints against the police, sone
of which were margi nal, sone of which may have
been wel | founded, sone of which were clearly
wel | founded and to try to screen themout to
deal with themeventually as we weren't able to
cope with it in our office. | can't give a
treatise as to what happened to all of these
cases. The problens didn't go away but the
potential solutions may have. W reached the
point in our office and certainly in ny practice
in dealing with these cases and dealing with
central issue of whether the police should police
t hensel ves -- the thorniest question out there
maybe -- where it becane ny practice, as | told
Wally Oppal at his Comm ssion |ong ago, that our

office and I awers | worked with or worked under
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me, the first instruction we would give to
potential plaintiffs in actions against the
police is: \Watever you do, do not go to the
police internal investigations and lay a
conpl ai nt because that will not assist your cause
and will work counter-productive to your cause.
That's ny perception fromdealing wth these
case. | think I have ny eyes fairly w de open
about that w thout any prejudgnents, given the
background of prosecuting and respecting the
police for the nost part in how they act in our
society. That becane the first piece of advice
that we woul d give, whatever you do, do not go to
the police internal investigations. | know
that's not central to the issues before you here
but that becane not only the thene, but in the
gquestion of who will guard the guards thensel ves,
M. Ward's views as he just expressed them
certainly accord with the views that | would form
about thorough and proper investigation,

obj ective investigation and one which woul d | ook
at the right things. 1In his chart here, |ook at
the various positions. You have, for exanple,
Crown counsel. |If Cown counsel has to nake a

determnation -- this may be ground covered
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already in this Commssion -- but if Crown
counsel has to nake a determ nation whether or
not there should be charges against the
police-officer, the Cown counsel relies only on
reports that are put in front of him and those
of course are prepared by police-officers in the
same police force. That is an obvious limtation
in the system

There have been many cases, for exanpl e,
that | dealt with advocating that a charge should
be | aid where | woul d suggest to the Crown
counsel that you can't rely on these reports that
the police have prepared, there are inportant
aspects to the investigation that are not in
front of you or have not been enphasized or have
been skewed and | woul d encourage the CGrown, |'m
sure this happened on nany occasions, don't take
that witness statenent at its face value. GCet
the wtness in your office, talk to the w tness,
get the witness's view about what happened, and
|"m et al nost always with the sane response:
We're not investigators, we have limted
resources, we can't do that, we can only rely on
what is placed in front of us. So in ny

respectful view that is an obvious systemc
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problemw th the system when the system | ooks at
whet her or not Crown counsel is acting fairly,
and | inpugn no notives of Crown counsel, but
there is alimtation in the system So that

m ght be sonet hi ng which can be recognized in
dealing wth these inquests as well. In fact, ny
experience with inquests is probably limted. |
do renenber the case that Canmeron was referring
to, that was the case where the deceased was a
young man, a young Native man, his nane was Frank
Bell -- it was quite along tine ago -- it was
1992 where young M. Bell was shot to death by
police-officers because he was thought to,
according to the police-officers, be having a
weapon himinstead of the wal kman that was found
in his hand in the parking lot after he died. M
menories of that inquest are fairly clear and
they accord with the observations generally that
Caneron is making. Wen you appear at the

i nquests acting for the famly, they have very
little information, they have been told very
little, they've been kept in the dark, the
procedural issues seemto prevail upon the
substantive enpathetic conmuni cations that Brock

Martl and was aski ng about here.
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There seens to be a systemin place where
the perceptions are as expressed by Canmeron Ward
here. Larry Canpbell was the coroner for that
particul ar inquest, ex-police-officer, and ny
clients were aware of that, and when the going
got rough in the cross-examnation -- in other
words, when | started cross-exam ning the
officers I renenber M. Doust and others
appearing very quickly and it becanme a situation
where the cross-examnation was limted by order
of the court and frustrations arose anong
certainly the famly that | was representing who
were certainly outresourced, nmaybe out manned
here, but it's a real problemin the system when
alitigant for a famly does not have the
resources that the other side has here to | ook
into the facts properly or perhaps do their own
investigations if they don't trust the
i nvestigation done in this sort of thing.

| suppose the best way one can | earn about
these things, to see whether Ward has it right or
not, is totry to do one, do one of these
i nquests. Take one of these famlies on as a
client and recognize how draining it can be and

how difficult it can be, and if you really want a
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full taste of it take on nore than one or two or
three or four and you'll maybe appreci ate how
measured M. Ward is in his presentation here,
because it is extraordinarily difficult, this
obvi ous i nbal ance of resources. The

i nvestigations then that, at least in ny

experi ence, that have been done are all the G own

has got to look at to prefer charges and provide
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little in an objective sense as to whether the
i nvestigation was done right for the purposes of
t he i nquest.

| don't want to speak too |ong and take up
too nmuch of your tinme here, but | do note that
fromtine to tine, nostly because vi deos get
exposed to the public eye these things catch the
attention of the public, whether it's the video
at the airport for the Polish case or whatever,
the system burbles along until it reaches the
near the crisis point because of a particular
case or series of cases.

You'l'l renmenber the Comm ssion that Wally
Qppal did years ago, R chard Peck as Conmi ssi on
counsel cane about as a result of the police
shooting the Posse |lad in Wst Vancouver and a

nunber of other cases com ng about at the sane
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time. There was a video of two Chi nese people
bei ng beaten and kicked on the street by
police-officers. | acted for those two Chinese

| ads and as a result of a convergence of public
attention the problemgets focused on, and |
worry what happens when the focus is lost. There
were several excellent recommendations in the
Qppal Commi ssion and sone seened to drift away.
One woul d be optimstic and hope that's not the
case with the public interest in this Conm ssion
and with the political will to effect sone
changes but they are very nuch needed in the
system The systemis badly akilter here. |
tend to agree at least in part with Caneron's
observations as to whether we would be better off
wi t hout anyt hi ng because of the public thinking
that there is an illusion of oversight in the
manner in which the present systemis contrived.
W may be better off without that illusion of
over si ght.

We have a situation where no doubt the
police-officers doing the investigation are doing
their best and attenpt to remain objective, but
it's extraordinarily difficult for a

police-officer to remain objective in the
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br ot her hood or sisterhood of their profession.
Lawers m ght be better at doing it because we're
used to fighting each other. The Law Society can
| ook after us fairly well, but for
police-officers to investigate thenselves -- we
shouldn't discount that it's an extraordinarily
difficult job. A fraternity anongst the
practitioners, the police-officers thenselves, is
significant, it helps them get through their

j obs, get through their days and so it really in
nmy respectful viewis too nuch to expect that a
police-officer can remain wholly and conpletely
obj ective when they face these sane dangers on
the street that the police-officer who is the
target here may have faced that night, so
objectivity does not cone easy. | don't inpugn
notives nore than that because | don't think they
occur, certainly don't occur regularly. | know
that they have occurred fromtine to tine and one
hopes not to be naive. But it's extraordinarily
difficult for the investigating police-officers
to go about investigating another police-officer
and it is an entirely different kettle of fish
when it cones to investigating a regular, serious

offence. So in |ooking towards solutions, |
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don't know what this Conm ssion has heard about
that or what one feels about that, but in ny
respectful view that should not be discounted at
all.

| think the only further thing 1'd like to
comment on is that the efforts of |awers such as
this fellow here should not be underestinmated.
H s contributions have been enornous, his
measured tones here in expressing the
frustrations and difficulties one faces in doing
t hese cases should not be ignored at all. He
knows what he's tal king about and | woul d hope
that his presentation to you, what |'ve heard in
the last while, resonates |long and deeply into
this Conmssion. | can answer any questions if

anyone has them

THE COMM SSI ONER: Thank you, M. Ritchie. Any questions of

MR WARD

M. R tchie?

|'mgoing to not ask a question but just, if | may,

and | think | may because it's ny presentation,
taking a page out of M. Rudin's book who took
charge, make a couple of observations on what
Peter has said and invite comment from Peter if
he w shes to make any.

In ternms of the conplaint process, Peter
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said that he would instruct his clients not to

| odge a conplaint with internal investigations
with respect to potential police m sconduct.
Under our Police Act, as we may know now,
certainly as M. Fal zon knows, a citizen's
conpl ai nt can be | odged using the prescribed
form Form1l, either with the police departnent
that is the subject of the conplaint or with the
Ofice of the Police Conplaint Conmm ssioner or
both. | didn't say that | had counsell ed people
not to | odge conplaints with the police
departnent really only because it, in ny
experience, goes w thout saying. | have never
suggested that anyone | odge a conplaint with
internal investigators because | share M.
Ritchie's viewthat that is fruitless. |[|'ve gone
further in recent years. As | said earlier,

now counsel people that they shoul dn't bother

| odging a conplaint with the OPCC either because
that is fruitless, taxing and unfair and just a
waste of time. | tell people -- and |I'm being
candid here -- that the only reason | can think
of to lodge a conplaint wwth the OPCC is for
statistical purposes so they have a record of it

and they can conpile statistics. But if they
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want any result, if they want a fair process,
t hey should not bother. That is why | concl uded
two years ago and conclude today that we woul d be
better off if we didn't have any civilian
over si ght because the problens if they do exist
woul d be in sharp focus and sonething could be
done about them

The second point on coroner's inquests, |
have been to five of themon behalf of the famly
and | was neasured but |'ve got three nore
scheduled. 1'mnot |ooking forward to them at
all. 1've been in the courts for decades and the
court systemis fair, you get a fair hearing, you
may not |ike the result. | can't say that about
the coroner's inquest process. Counsel for the
famly at a coroner's ingquest, in ny experience,
based on the five |I've attended, is |like the
skunk at the garden party. You' ve got an array
of police-officers' |lawers there, a coroner's
counsel there who is presenting the evidence
accunul ated by the police to a coroner who from
time to time is an ex-police-officer but who
reports to certainly ex-police-officers, and it
is a venue in which | do not feel or perceive or

apprehend that fairness is admnistered in any
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sense of the word, and that is quite aside from
the resource inbalance. | had to wal k out of one
that went into its fourth week because | couldn't
afford to be there any longer and I had to | eave
the deceased's famly to their own devices to
wrap up because | just couldn't carry on w thout
bei ng paid, and the court of appeal has said the
famly chooses whether or not to have a | awyer
there and if they choose to have one they pay for
it. It's not a public-funding issue and fairness
isn't engaged. So that's the state of affairs.

| have w tnessed another |awer representing the
famly of the deceased | eave a coroner's inquest
shortly after it started in absolute disgust with
the way the process was unfolding. It is a nost
difficult environment and | -- this is anecdotal,
but | can't say that |'ve ever had anything
resenbling simlar experiences in a courtroom
There is no synpathy to the famly of soneone who
has died at the hands of police. | see M.
MacKenzi e shaking his head, and this is ny
opinion and it's based on five of them and
second Peter's remarks that any | awer who
guestions this should take one of these cases on,

represent the famly of soneone who has died as a
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result of police conduct and go to an inquest and
see what happens. It is, again, using neasured
words, it is one of the nost difficult things a
prof essi onal can undertake. | have three com ng
up and | question whether there is any good
reason for nme to go to themin the circunstances
and put nyself through that again. So that's
what | have to say about that. By the way, one
of theminvolves a nman who was shot and killed by
an RCVMP officer in the presence of no w tnesses.
The shooting was investigated by his RCW
col l eagues. They will be the witnesses at this
coroners's inquest, which is being convened by a
Coroners Service headed up by two career RCWVP
menbers drawi ng ROMP pensions with 60 years' of
RCVWP experience. How does the widow | represent
feel about the fairness of going into that
process? Again, there will be at |east two,
perhaps three, |lawers paid for by the public
purse representing the RCMP force and the
officers there to make procedural objections, to
interrupt the cross-exam nation, and if past
experience is any guide, all | can do, as | say,
is shake ny head. Peter gave ne the opening to

per haps shed sone of the restraint |I've had but

57



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 0o N OO 0o A W N +—» O

Presentation by M. Ritchie

the coroner's systemin ny nmeasured view ought to
be the subject of a conprehensive, independent
review and in particular the way these police in-
cust ody deaths are conducted ought to be the

subj ect of such a review. Thanks, Peter, for the

opportunity.

THE COW SSI ONER: Any questions of M. Ritchie before | thank

MR COWPER

MR RITCH E:

himfor com ng this norning?

| have one question. Your observation about the
fraternity of police-officers, under the current
system the OPCC can order another police
departnment to investigate, and | know that M.
Ward's views on that are perhaps worth hearing,
how nmuch is that concern of the fraternity of
police-officers addressed if other police
departnents are investigating that?

M/ experience is somewhat |imted. | have sone
views. | had a client who had a conpl ai nt

agai nst the Vancouver Police five, six years ago
about being beaten up on the streets. H s father
was wealthy, his father retained ne as counsel to
get to the bottomof this. | net wwth the Crown
initially about this and the Crown consulted with
the police and as a result the investigation that

was to foll ow was done by a nenber of the
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Victoria Police Force, a senior nenber of the
Victoria Police Force that had the credentials to
do the investigation. He cane over and
investigated the matter, and not to trouble you
with the equities of the situation, but | was
left with the inpression -- I'"'mnot sure if it's
right or not -- it nmaybe cones from a gut

feeling, that even though that officer had the
appear ance of being objective and comng froma
different police force, he still cones fromthe
same background of police forces. He took a view
and the dealings with the witnesses and the
investigation left me unsettled. | don't see it
as an easy solution that you just get soneone
fromthe Burnaby RCWP to investigate soneone from
Ri chnond RCMP or sonmeone from the Vancouver
Police Force to investigate sonmeone on the Wst
Vancouver Police Force. Al these people share a
common background, which is inportant, a sharing
of public background in their common jobs, and it
left me with an unsettled feeling. | don't see
that as an easy solution. It would be unfair to
say that one police force scratches their back
one tine and they'll scratch their back the other

tine. | don't have the evidence to substanti ate

59



© 00 N oo o A~ W N Pk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR FALZON:

MR RITCH E:

MR FALZON:

MR RITCH E:

Presentation by M. Ritchie

that view, but I"'mleft being unsettled wth
t hat .
Just a followup, M. Rtchie, do you think that
the sanme perception mght prevail where say a
conpl ai nant accuses a | awyer of m sconduct and
that |awyer is being dealt by the Law Society?
Have you heard it suggested where you' ve got a
system where | awers are policing thensel ves?
|'ve heard that suggestion and |I've acted for
the nmenbers of the Law Society in various
di sci plinary hearings and certain tines
conpl ai nants have that view that |awers are
| ooking -- maybe |I'm being protective of our own
pr of essi on sonewhat, but |awers don't have the
sane sort of out-there-on-the-streets-every-night
feelings that the police-officers have.
You know that, we know that, but just dealing
with it fromthe perspective of a nenber of the
public who has made a conplaint and in the vast
maj ority of the cases these cases are di sm ssed,
as we know statistically, do you think sitting
down and expl ai ni ng what you've just said to them
woul d assuage their concern about the systemif
they cone out on the | oop again?

I think you've got the police-officers saying,
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| ook, you |l awyers | ook after yourselves, why are
we | esser humans that we can't | ook after
ourselves? |If you can do it, we can do it. That
kind of notion is out there. But |awers aren't
i ke police-officers. Even though you get that
notion for conplainants to the Law Society, these
are | awyers | ooking after |awers --

"' mnot debating that point. |'mjust talking
about the perception of the conpl ai nant.

Are you tal king about the perception of the
conplainant in matters involving a police

i nvestigation?
Yes, and take the sane person who nade a

conpl aint against a |awer and just dealing with
t hat .

| don't know if | can split it so finely here to
give you a clear answer on that, other than to
gi ve you experience --

Don't get ne wong. |'mnot in any way
guestioni ng the substance of what you're saying
on either front. |1'mjust thinking of it about
it fromthe perspective of a conplainant. As

| awyers --

Canmeron Ward coul d properly parade a nunber of

conplainants in front of this roomto fill you in
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on that one.
have a response, if | may. The obvious thing is
that there is a well-recogni zed and docunent ed,
it's the subject of many papers and articles and
reports, a well-docunented culture of solidarity
anong police-officers, the so-called thin blue
line, that is not present in the |ega
profession. Having said that, here's the
anal ogy, a conpl ai nant about a | awyer's conduct
woul d be well founded if the |awer said, well,
| ook, | had a conplaint about the conduct of this
guy at firm X, Baker Newby --

Not to use nanes.
big firmin a precise geographical area,
relatively big, and ny conplaint was investigated
by the guy down the hall in the same firm \Well,
the analogy is, |I've got a conplaint about the
Vancouver Police and his union brother
investigated it. And, hey, this was pretty
serious because ny son received 10, 15 blows to
his head and expired as a result and was unar ned
at the tinme and 1'mnot convinced that this
i nvestigati on was objective.
Isn't that exactly what Joe Wod was -- getting

back to M. Cowper's question -- wasn't that what
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Joe Wod was identifying in his report when he
tal ked about the culture of policing -- and
perhaps we'll tal k about this nore next week --
where he was suggesting that that is acutely of
concern wwthin a departnment, but where externa

i nvestigators are assigned to deal with the file,
at least in Wod's view, the degree of that
concern is not as severe?

respectfully disagree and for this reason --

You di sagree with Wod? You don't disagree that
was sai d?

agree he said it. | disagree with his
conclusion. Take Lower Mainland, you' ve got the
Vancouver Police, the Burnaby RCMP, the North
Vancouver RCMP, the West Van Police Departnent,
so on. They are united in catching the bad guy.
It's us catching the bad guys. Bad guys don't
stop their activity at boundaries. They work day
in and day out to catch the bad guy and it's us
agai nst them us against the bad guy. Lawers
don't operate that way, to cone back to your Law
Soci ety exanple. Davis & Conpany and Fasken
Martineau aren't working together on sone conmon
goal in a culture of shoul der-to-shoul der

brothers-in-armsolidarity. |It's very, very
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different. | disagree that having another police
force investigate the police conduct brings
sufficient distance to the exercise. | have to

fundanental |y and respectful ly di sagree.

THE COM SSIONER: | hesitate to interrupt, but our court

reporter has been at it now for well over an hour
and a half and I think she deserves a break. |If
there are nore questions we will cone back, |

wi |l ask you to cone back. If not, I wll thank
M. Rtchie and M. Ward. Your presentation, as
you can gather fromthe response, has been nost
interesting. Are there any further questions?
Shoul d we reconvene after we take the break?
That's it then. Thank you again for organizing

the day, M. WVard.

There wasn't much organi zati on as you' ve seen, and

| thank you for the opportunity and | hope that
it may in some neasure be hel pful and | expect
we'll be revisiting sonme of these issues |ater

wi th other presenters.

THE COW SSI ONER: Thank you once again. W'IlIl adjourn. M.

Mar t | and.
M. Conm ssioner, just for everyone's benefit,
i ncludi ng menbers of the public, we don't have

presentations tonorrow but next week begi nni ng
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Monday norni ng, Monday is Anbul ance Servi ce,

foll owed by Coroners Service, both will at |east
start, and anbul ance will be done within an hour;
Tuesday we have Vancouver Police Departnent and
Board for about half a day followed by M. Ward's
presentation of Dr. John Butt; Wdnesday, My 7,
given over to BC Gvil Liberties Association; and
Thur sday, given over to M. Fal zon on behal f of

t he Police Conpl aint Conm ssioners Ofice; and
Friday wll be closing subm ssions in this room
by Comm ssion counsel but the week follow ng that
we nove to provincial court at Robson Square for

cl osi ng.

THE COW SSI ONER: Thank you, M. Martland. Any comments with

respect to the schedul e that has been heard? |If
not, we will adjourn and resune Monday norning at
9: 30.

( PROCEEDI NGS ADJOURNED AT 11:20 A M)
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| hereby certify the foregoing to
be a true and accurate transcript
of the proceedings transcribed to

the best of ny skill and ability.

Margaret M WIIs
UNI TED REPORTI NG SERVI CE LTD.
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