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Pr oceedi ngs

Vancouver, B.C
January 15, 2008

THE REA STRAR:  Conmi ssi oner Davies, the hearing is now
resumned.

THE COMM SSI ONER:  Doctor, firstly let ne introduce nyself.
M/ nanme is Bill Davies, and | amthe Conmm ssioner
appointed to conduct this inquiry, and | thank
you, sir, for the inconvenience | know you' ve
been subject to today to have to travel to be
with us in this video conference, and | thank you
for that. | want to also ask you if at any tine
you are unable to hear a question asked of you or
to understand it or need clarification, please
let me know, and | will do what | can to try and
rectify that. And now | amgoing to ask the
associ ate counsel of this Conm ssion to | ead off
with sone questions. M. Martl and.

MR. MARTLAND: Dr. Ferris, ny nane is Brock Martland. | am
t he associ ate Comm ssion counsel. | don't know
if I mssed, but has the w tness been sworn?

THE COWMM SSI ONER: Not vyet.

MR. MARTLAND: | ndeed, perhaps before we do that | can
sinply speak by way of assistance to all wth
respect to the sequence and timng of cross-

exam nati on. |'ve conferred with, | believe, al
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J. Ferris (for the Commi ssion)
Examr by M. Martland

counsel with respect to the tine that's been
sought for asking questions of this witness. W
face a situation where we have a limted tine to
conclude this evidence today and seek to do that
before 4:30. W're looking to proceed w thout
taking a break today, so if people want or need
to | eave and cone back, that's understood. |
expect to be in the nei ghbourhood of 20 m nutes,

M . Comm ssi oner.

THE COW SSI ONER: Yes.
MR. MARTLAND: M. Kelliher will be after ne and has

estimated 10 mnutes. M. Eby will ask questions
next and is estimated at 10 to 15 mnutes. M.
Tammen next would be at 10 m nutes. M. Arvay
has estimated 15 to 20 mnutes. M. Hern has
estimated 10 to 15 m nutes. W would then have
M. Wodall, who's estimated an hour, and M.
Shirreff, or Shirreff, sorry, fromM. Cossin's
of fice, who expects after M. Wodall's questions

won't have any questions of his own.

THE COMM SSIONER: Very well. WII you please swear or

affirmthe w tness, please.

THE REA STRAR: M. Ferris, | understand you wish to be

SWOr n.

DR JAMES ALEXANDER JOHNSTON FERRI'S, SWORN:



J. Ferris (for the Commi ssion)
Examr by M. Martland

1 THE REG STAR Wuld you state your full nane, please.

2 A Janmes Al exander Johnston Ferris.

3 THE REA STRAR: Thank you.

4 EXAM NATI ON BY MR MARTLAND:

5 Q Dr. Ferris, | plan to nove at sone speed with

6 respect to a nunber of areas, including not only
7 your curriculumvitae but also your report, so if
8 | do so at a clip that you deemis too fast or

9 you feel you need to provide further information,
10 pl ease do that. First of all, in the context of
11 your involvenent with the Frank Paul matter, |
12 understand that in |ate 2000 you were contacted
13 by the B.C. Police Conplaint Comm ssioner with
14 respect to the Frank Paul matter and that you

15 were requested to prepare a report for that

16 of fice?

17 A That's correct.

18 Q Is it accurate to say that you were conm ssi oned
19 to prepare that report for then?
20 A Yes, | was.
21 Q And they retained you and then provided you with
22 information in order to prepare that report?
23 A That's correct.
24 Q Was it your understanding that the Police
25 Conpl ai nt Conm ssi oner was concerned about the
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J. Ferris (for the Commi ssion)
Examr by M. Martland

adequacy of the investigation of the Frank Paul
mat ter?

"' mnot sure that that was ny understandi ng at
the time. M understanding was that | was sinply
bei ng asked on behalf of the Conm ssion to
conduct an i ndependent review of the materials
and correlate themwith Dr. Laurel Gay's post-
nmortemreport. The issue, | think, sinply was
whet her or not the additional information that
was provided to ne would be consistent with Dr.
Gay's findings. | was not at that stage aware
of any issues other than the usual issues that
relate to the investigation of a police
conpl ai nt .

And | take it those usual issues would include a
determ nation as to whether sone other, whether
it's a hearing, an inquiry or other steps nmay be
necessary?

That really was not an issue for ne at all.

was not concerned with the -- how the Police
Conpl ai nt Conm ssi on woul d deal with these

i ssues. That was not ny job.

Ckay.

| was sinply giving an opinion as | would do to

anyone, any legal authority that asked ne to do
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J. Ferris (for the Commi ssion)
Examr by M. Martland

So.
Now, in ternms of the information that you were
provided with, | take it that you were provided
and you've listed indeed in that report a series
of different docunents and nmaterials that you
were given primarily consisting of police
statenents and other witness statenments; is that
right?

Yes.

And - -

That is correct.

And | take it you al so saw phot ographs t hat

depi cted the Vancouver jail with Frank Paul being
noved around that building, dragged around?

As | recall, yes.

And Dr. Gray's post-nortemreport as well?

That's correct.

You didn't undertake your own independent

i nvestigation but relied on those facts as

provi ded?
Yes.
Dr. Ferris, the questions I'Il be covering today

are fromthe perspective of Comm ssion counsel,
and it may be that sone of those questions are

exploratory and some are testing in sone
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Examr by M. Martland

respects. | can advise you that we will be
obtaining views fromothers involved in forensic
pat hol ogy, and so the questions |I'm/looking to
ask you are fromthe perspective of |ooking to
under st and your involvenent and what views you
have on these materials and on this case.

Now, in ternms of your background, you've
provi ded our office with a copy of your
curriculumvitae, and, sir, it's difficult by way
of the technology to have -- nake reference to
sonmet hing that you are going to see as about a
two-i nch appearance on a screen, | inmagine, if |
hold it up, but if you trust nme to say this is
your curriculumvitae, and it docunents an
extensi ve career in forensics pathol ogy,

i ncluding --

Yes. |If you actually check -- sorry. |If you
woul d 1 ook at the last page and tell ne what is
the date on the |ast page --

Yes.

-- I will be able to confirmthat it is what it
says it is.

Yes. June 2007.

Yes, that is correct. |In fact, there is an

updated version of that, but it has not changed
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significantly.

Q Thank you, Doctor. Now, this curriculumvitae
descri bes your invol venent in pathol ogy,
i ncluding, of significance to us here, as a
prof essor of forensic pathology at UBC from 1983
to 19997

A Yes.
And you've testified in nunerous proceedi ngs as
an expert in the field of forensic pathol ogy?

A In many jurisdictions, yes.

MR. MARTLAND: 1'd ask this exhibit please becone the

next -- or, sorry, that this CV please becone the
next exhibit. It is an independent docunent, M.
Comm ssioner, so |I'll provide copies.

THE COW SSI ONER:  Nunber ?

THE REGA STRAR: That w Il be Exhibit 81.

(EXH BIT 81: Curriculum Vitae of Dr. Ferris)

MR. MARTLAND:

Q

Dr. Ferris, the report that | was referring to,
do you have that before you?

Yes, | have a report dated Novenber 27th, 2000,
and addressed to Dana Urban.

And that's a docunent that in the |ast two pages,
after summarizing the materials you reviewed, it

contai ns your discussion, commentary and



J. Ferris (for the Commi ssion)
Examr by M. Martland

1 conclusions wth respect to the Frank Paul

2 mat ter?

3 A Yes, it does.

4 MR MARTLAND: And now, in ternms of this docunent, M.

5 Conmm ssi oner, the view of Conm ssion counsel is

6 that this docunent should becone an exhibit. M.
7 Wodal | has raised with ne a concern that perhaps
8 it should be marked as an exhibit for

9 identification. It is already Exhibit G for

10 | dentification in these proceedings. M

11 respectful suggestion, and |I'm hoping M. Wodal l
12 may accede to this, would be that it may becone a
13 private exhibit and on the understandi ng that

14 counsel may certainly nake subm ssions with

15 respect to how that docunent is treated at a

16 future date but that we're not doing it today.

17 THE COW SSI ONER: M. Wodal | .

18 MR WOODALL: Yes, M. Conm ssioner. Gven the brief

19 period of tine we have in Dr. Ferris's attendance
20 | wonder if it mght be nore appropriate sinply
21 to mark or, rather, leave it as an exhibit now
22 and when Dr. Ferris is not on the |line we can

23 di scuss how it should be marked in a different

24 way than it's presently marked.

25 THE COWM SSI ONER: It's now marked, as | understand it,
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Exhibit G for ldentification. Can we not | eave

it as that and mark it then as a private exhibit?

MR. WOODALL: As Exhibit G but a private exhibit? The

private part isn't what concerns ne, M.
Commi ssioner. It's whether it should be marked
as a full exhibit at sone point, and that's what

| would |ike to nmake subm ssions on.

THE COW SSIONER: Very well. We'll take it on that

under st andi ng.

MR. MARTLAND: And just to be clear, it remains then

Exhibit G for ldentification?

THE COW SSI ONER: It does.
MR. MARTLAND: And we'll address that at a future date.

Dr. Ferris, | don't propose to reread what you' ve
set out in this report. W've all read it. But
if I mght take you to a few different points,
and on the second to | ast page where you begin
the coomentary, the second sentence you descri bed
that Frank Paul's heart was enlarged and there
was evidence of early scarring in his liver.

What can you say about those observations?

VWl 1, those are the observations of Dr. Gay, and
they woul d be consistent with a possible history
of al cohol abuse.

In the next paragraph you wite:
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The clinical signs and synptons of
hypotherma may be difficult to distinguish
fromthose of severe al cohol intoxication
and you go on to describe some of those synptons.
Coul d you describe fromthe point of view of
sonmeone trying to determ ne whether the person in
front of themis hypothermc, significantly
i ntoxi cated or both what sorts of observations
woul d the person be nmaking and what sorts of
synptons or signs would overlap between those two
condi tions?
Well, bearing in mnd | am a pathol ogi st and not
a clinician, the nost inportant distinguishing
feature is body tenperature, and, therefore,
W t hout neasuring body tenperature it m ght be
difficult to make the distinction. Cboviously
nmeasuring bl ood al cohol would al so hel p, but body
tenperature is the easiest and sinplest clinica
met hod of identifying hypotherm a.
When you descri be taking soneone' s body
tenperature, is that as straightforward a process
as | imagine it to be, which is to say a
t hermonet er under the tongue or the arnpit, or is
there nore to it in this sense?

Wll, today we do it with a digital thernoneter

10
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usual ly applied to the ear. [|'mnot sure what
was avail able in those days, but certainly a
thernmoneter is the standard nethod, either a
digital one or the standard clinical thernoneter.
And | presune that taking soneone's tenperature
m ght take one or two mnutes, but it's a quick
process?

A digital thernoneter will nmake an accurate
recording within a few seconds. The standard
clinical thernoneter may require about a mnute
to a mnute and a half to take the tenperature.
Can you descri be what the -- sonmeone who is found
dead of hypotherm a, can you describe, if | can
try and frane the question this way, at its

qui ckest how qui ckly could the hypotherm a
commence to the tinme that it kills the person,
and on the other extrenme, at its |ongest over how
many hours coul d sonmeone be suffering from

hypot herm a before they die?

VWll, there really is no answer to that. It
depends on how quickly the tenperature drops. |If
the body tenperature drops very quickly, as when
an individual is exposed to very |ow
tenperatures, then death m ght be quite rapid.

|f, on the other hand, the body tenperature falls

11
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relatively slowy, then death may not be as
quick. Part of the problemin a case such as
this is that the presence of al cohol
significantly potentiates the dangers of |owering
t he body tenperature. Now, what the -- how one
affects the other is really inpossible to assess
on any particular case. At least, that's ny
under st andi ng.

And is that the case, sir, because it's a very

i diosyncratic process; it really depends on that
i ndi vidual and how they tolerate the al cohol and
al so how they respond to extrene col d?

To sone extent that is correct. The dangers

ari se when the body tenperature falls bel ow 35
degrees Cel sius, and once the tenperature drops
to about 32 degrees Celsius there is a risk of
cardiac arrest or a fatal dysrhythm a of the
heart occurring at al nost any tine.

To follow up on ny question about the possible
speed of the hypotherma in a fatal situation, am
| right to speculate, if you will, that a person
who falls into an alnost frozen river could be
dead of hypotherma within an hour, as an
exanpl e?

Wll, it can be very nmuch faster than that

12



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 00 N OO 0o A W N +—» O

J. Ferris (for the Commi ssion)
Examr by M. Martland

dependi ng on their physical activities. | nean,
if an individual tries to, say, swimashore a

di stance of perhaps a few hundred yards when the
water tenperature is alnost at freezing, then
they may not nake it to shore. They may die
before that. Not only does the cold water affect
the heart, but it also affects one's ability to
breathe, and there are really quite fanous and
wel | - docunent ed experinents conducted by both the
British and the American mlitary on the effects
of cold water on mlitary personnel who have been

dunped into the water, and they do die quite

qui ckly.
At the other -- to take the other extrene, if you
will, | presune that there are cases where people

are out in the cold, so to speak, for many hours
before ultimately hypotherm a takes their |ife?
That is correct, and the best exanple of those
will be people who are out in the back country in
the winter perhaps w thout proper protective
clothing, and they may becone hypotherm c over
the course of perhaps several hours and
ultimately collapse and go to sleep and die.

From the point of view of an autopsy, which is to

say, obviously, looking at the dead body, if you

13
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will, and then trying to go back in tinme and
assess to nmake a distinction as to whether this
was, on the one hand, hypotherma that killed
within mnutes and, on the other hand,

hypot herm a that killed over many hours, is there
anything at the stage of the autopsy or exam ning
the body that allows you to draw that

di stinction?

Not necessarily. In the relatively slow

hypot herm ¢ deaths there may be sone changes that
we can identify. The post-nmortemlividity is
often bl otchy and poorly devel oped, and soneti nes
you Wi I | see evidence of acute ulceration in the
stomach, but the -- one of the key things that
the pathologist will be looking for is the
absence of any other cause for death in

ci rcunst ances where we can reasonably expect

hypot hermia to have been a factor.

Can you conment with respect to the Frank Paul
matter whet her sonme of these observations that
you just described or changes, the post-nortem
lividity and I think you said acute ulceration in
t he stomach, whether any of those factors were
noted to be present?

You will need to ask Dr. Gray those questions.

14
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don't know that they were, but | can't answer
t hat .
Sure. Is there any nedically recognized or

accepted tine line for hypotherma in fata

cases?

Not that | amaware. | think each case is case
speci fic.

And surely anecdotally, | suppose, but it seens

to ne we can think of friends who get colder
faster than others, sonetines people with very

| ow body heat or very athletic people may not
fare very well in cold weather. | presune it's
the case that, to state perhaps the common sense
point, different people respond to cold in very
di fferent ways?

That is certainly correct, but |I don't think that
even you can predict how any one particul ar
individual is going to react.

Is there -- do you -- is there such a phenonenon
as the body adapting to exposure to cold over
years? And let ne just expand on that. If we
take as an exanple a person who is living on the
streets of Vancouver over many winters, who is
exposed, it seens, to cold weather at sone

length, is there -- would that person's body

15
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adapt to the cold weather and would they fare
better over tine and becone better at coping with
the cold conditions?

| don't think | have any expertise in that area.
It mght make sense to say that that is probably
the case. On the other hand, we do know t hat

i ndi vidual s who are apparently well adapted to
living on the street can die suddenly. | really

can't claimany expertise in that area.

In ternms of observations of -- let's say a person
is -- well, let's use M. Frank Paul's case. He
is -- at the autopsy -- there's an autopsy that's

conduct ed, and you've reviewed the post-nortem

report that concludes that he died of hypotherm a

coupled with acute al cohol intoxication. 1In his
case, and | don't -- | just want to see if | can
frame this question accurately. | take -- would
there -- let ne ask you the question slightly

differently. 1In that sort of a case would there

typically be an assessnent of body tenperature
that you'd expect to take place when the body is
f ound?

| wouldn't have thought that would occur in nost
cases. Unless the pathol ogi st went to the actual

scene of death, | think it would be very unlikely

16
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t hat body tenperature woul d have been taken at
the scene, and in those -- the purpose of taking
the tenperature at that tinme would be to
determne time of death rather than the actua
body tenperature at the tine of death. | just
don't think that that's a reasonable possibility.
Sure. And when you say unl ess a pathol ogi st
attended, | take you to nean that a pathol ogi st
attending may think of that very issue and | ook
to ascertain the tenperature for that reason?

To determne tine of death usually, but unless
you know how | ong the individual has lain there,
then determnation of tinme of death based on
environnental tenperature and body tenperature is
very difficult because all of the cal cul ations
are usually based on a normal body tenperature at
the tinme of death, so that when you have

hypot herm a, then the -- any accurate back
projection to determne tine of death becones
really grossly inaccurate.

From your review of the materials in this matter,
was there a tinme of death ascribed?

Not in the materials that | recall seeing.

And | take it fromyour answer that there

would -- it would be a very inprecise

17
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determ nation, even if soneone were at the scene
| ooki ng at the body tenperature when Frank Paul's
body is found, it would be very difficult to say
what the tinme of death was?

Yes.

In your report, Dr. Ferris, you've outlined that
you feel -- you suggest that it's likely that in
the case of Frank Paul hypotherm a devel oped over
many hours and was in effect when he was at the
jail at about 8:30 the night before. H's body is
found about six hours after that. First, do |
have that point right?

Yes, that was ny opinion, and it was based on the
video that | saw and the information that | had
been provided with, and the reason that |
concluded that was that his ability to nove and
hi s general appearance couldn't be expl ai ned just
on the basis of alcoholic intoxication or, for
that matter, his old head injury.

So just to see if | have your point correctly

t hen, when you look at a video that shows a man
who' s being dragged across a floor, your
conclusion is that that -- and, please, | may
have this wong, tell ne if | do -- but that that

| evel of immobility could not be chal ked up to

18
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simply being exceedingly drunk, there had to be
sonme further explanation, and that's why you can
of fer the conclusion that he would have been
hypot hermi ¢ at that point?

Yes, and that -- renenber, that conclusion is
based in retrospect on the post-nortem

exam nation and the fact that Dr. Gay had

excl uded ot her causes for such a condition.

Al right. So, in other words, know ng, as Dr.
Gray concludes and you agree with, know ng that
this man di ed of hypotherm a, reasoni ng backwards
your conclusion is he nust have been hypothermc
at the tinme?

Yes, | think that is basically the way we argued
it or the way | processed it in ny own mnd, yes.
And you used an interesting word. You said "the
way we argued it", and what 1'd like to ask you
about is whether there is sone elenent of, if you
will, interpretation of the facts? Let ne take
that a step further and just ask you this. Is it
possi ble that the man who's imobilized is
acutely intoxicated and yet the hypotherma is
sonet hing that has not commenced at that point in
time? | appreciate that's not your view, but is

that a possibility?

19
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Yes, that's a possibility. Let me first of all
explain that when | say "we" | nean that's the
royal we. It's nme. Because, as | recall, | did
not actually discuss this case wth Dr. Gay
prior to me witing this opinion. That's ny
recoll ection, anyway. But, yes, | think the
opinion that | have given is the best opinion
that | can give on the information provided.
cannot say that this is an absolute, firm
conclusion, but | think it is a reasonable

concl usi on based on all of the information, and
it is difficult to cone to any other concl usion.
In fact, | can't think of any other obvious
concl usi on.

Dr. Ferris, can you coment with respect to

sei zures that a chronic alcoholic may suffer
fron? 1s that sonething that's commonly seen?
It is, and, again, it's not ny area of expertise.
| nmean, these are neurological and clinica
issues for which | have no personal experience
ot her than before conducting a post-nortem

exam nation in sonebody who is a known al coholic
| may be told that this individual had seizures,
but what type of seizures would not be sonething

that | woul d know about .

20
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Examr by M. Martland

Sure. And that brings ne to ny next question.

In the course of a post-nortem exam nation woul d

there be indicia to tel

you or to indicate to

you this is soneone who was suffering from

sei zur es?

There are certain areas of the brain which are

damaged by chroni c abuse
particul ar case M. Paul
mechani cal damage to his
brain injury on at |east
and those injuries alone
seizures with or wthout
Dr. Ferris, you not only

under st and had a di scussi

of alcohol, but in this
al so had physi cal

brain caused by an old
one or nore occasions,

coul d account for

al cohol .

wote this report but |

on after the report,

after you had been -- first you attended the

O fice of the Police Conplaint Conm ssioner, and

| understand that you had a discussion, and |

take it to be with M. U ban and M. MacDonal d,

in which you offered a corment to the effect that

M . Paul could have been

dead in the police

wagon. Do you recall making that --

| may have said that. |

don't recall saying

that, but I may well have said that.

And if | were to suggest

to you that at this

poi nt, and, of course, we have the |uxury of

21
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havi ng heard a few dozen w tnesses on the events
in question, but if | were to say to you that we
now have heard from sone independent w t nesses
who say that that's not the case, that he was
alive near the end of his tine in the wagon or
after being in the wagon, | take it that your --
that that specul ation would have to submt to the
evi dence?

Ch, absolutely. | nmean, | -- if | mnade that
comment during that neeting, it was certainly not
said with sufficient conviction for me to comm t
it to witing.

| take --

It may have been one of those sort of throw away
comments indicating the severity of his condition
prior to his being left in the alleyway, but I
can't say that -- | nean, in fact, | don't recal
saying that he could have been dead, but, you
know, | don't have any real foundation for making
that comment other than the fact that all of the
evidence at that tinme indicated to ne that his
condition was probably extrenmely serious prior to
hi s being dunped in the back alley.

Dr. Ferris, can you describe vasodilation and how

that process woul d becone relevant in the context
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J. Ferris (for the Commi ssion)
Examr by M. Martland

of soneone who is both intoxicated and

hypot herm c?

Il will try to. Wen an individual is

hypot herm c, the body's initial response is to
shut down all of the tiny blood vessels that
supply the skin and the peripheral parts of the
body, and then as a response to that they nmay
start shivering, which will try and generate heat
in the body, and then as that systemfails the

bl ood vessels will relax and there may be a tine
when, in fact, the peripheral blood vessels
dilate or enlarge, and that's vasodil atation.
It's a reflex reaction, and the hypothermc
person may feel extrenmely warm and that
sonetimes precipitates the hypotherm c person
taking off clothes, which, of course, makes the
hypot hermia worse, but that's a well-recognized
phenonenon. Part of the problemin individuals
who are drunk is that alcohol limts the body's
ability to control peripheral blood vessels, and
t hat can conpound the vasodil atati on phase.
really can go no further other than explain those
general terns and the general features of
hypotherma. This is not an area that | have any

particular clinical or physiological experience

23



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 00 N OO 0o A W N +—» O
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Examr by M. Martland

in.

| appreciate that. |If I mght sinply just ask
this as a further last question on that point.
Setting aside hypotherm a, would al cohol
typically cause vasodilatation, which is to say

t he bl ood vessel s openi ng?

It often does, and it's recognized -- probably
nost of the people present will have recogni zed
the fleshing of the skin that occurs in people
who are intoxicated. That's vasodil atation.
Thank you, sir. If | mght just have one nonent.
Dr. Ferris, | just have one |ast question. In
this case can you say whether there's any
forensic evidence that excludes a history of
acute intoxication at the jail with hypotherm a
which is occurring after this man is left in the
al l eyway with death ensuing over the next several
hours as a result of exposure?

Well, that's a conplex question. Let ne --

It's M. Cowper's.

-- try and deal with a couple of the issues. |I'm
sorry. First of all, the forensic evidence is
that his blood alcohol at the tinme that he was
found is such that he nust have been intoxicated

while in the jail. | think that's the only
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J. Ferris (for the Commi ssion)
Examr by M. Martland

reasonabl e concl usi on based on the forensic

al cohol analysis. Secondly, ny experience of
tenperatures in Vancouver, and | don't have a
record of the environnental tenperature on that
particul ar occasion, but generally speaking the
tenperatures are rarely significantly bel ow zero,
and, therefore, hypotherm a in Vancouver tends to
be a relatively slow process. W're not talking
about tenperatures of mnus 40, as you woul d get
in Witehorse. W're tal king about tenperatures
generally that in Vancouver don't go nuch bel ow
mnus 5 to perhaps mnus 10. So hypotherm a
tends to be relatively slow in Vancouver. So
given the time frames, | think it's reasonable to
say that he woul d have been hypotherm c when in
the police cell and he woul d have been

i nt oxi cat ed.

MR. MARTLAND:. Dr. Ferris, | have no further questions.

O her counsel will. And, M. Comm ssioner, |'ve

gone some ways over ny --

THE COMM SSI ONER:  Yes, you have.
MR. MARTLAND: -- self-inposed target, so | apol ogi ze.

hope others do not follow that exanple.

THE COW SSIONER: | hope not. M. Kelliher.
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Q

Sir, I"'mlooking at page 4 of your report that
begi ns Commentary in bold in the upper |eft-hand
corner. Could you turn to that, please?
| have it in front of ne.
Sir, the | ast paragraph you will see says:

The vi deo phot ographs show that M. Paul was

unabl e to stand. ..
Now, sir, the point in ny directing you to these
words is in reference to your earlier testinony
that you saw the video of Frank Paul during his
stay at the jail, and ny question to you is this,
sir: Is it possible that you did not see a video
but that you were shown a sequence of stil
phot ogr aphs that were taken from a video
apparently at the jail?
| know that | saw a series of still photographs
that were taken fromthe video. | cannot recal
whether | saw the video at the tinme that | wote
this report or later, but | am alnost certain
that | did see a video at sone stage, but | know
that | did see still photographs fromthe video.
All right. Sir, can you say at what stage you
m ght have seen that video?

No, | cannot do that.
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J. Ferris (for the Commi ssion)
Examr by M. Eby

Can you say whether you saw it in New Zeal and or
i n Canada?

| certainly have not seen it since | |left Canada.

MR. KELLIHER: Al right. Thank you very nuch, sir.

THE COW SSI ONER: Thank you, M. Kelliher. M. Eby.

MR. EBY:

Thank you, M. Conm ssioner.

EXAM NATI ON BY MR, EBY:

Q

Dr. Ferris, ny nane is David Eby. | ama | awer
for the United Native Nations Society. Dr.
Ferris, assum ng the sane person, the sane
outside tenperature in three different

situations, |I'mwondering if you could answer a
hypot heti cal question for nme. One person is dry,
wearing dry clothing, one person is wearing danp
cl othing, and one person is wearing soaking wet
clothing. Can you say anything about the rate in
whi ch the onset of hypotherm a would take place
in those three situations, again assum ng the
sanme person and the sane tenperature?

The sinple answer is no because | am not an
expert in that. | can offer sone possible
suggestions. Wt or danp clothing wll
facilitate cooling of the body if the environnent
allows the water to evaporate because evaporation

of water accelerates cooling, but if the
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J. Ferris (for the Commi ssion)
Examr by M. Eby

tenperature is very cold, then probably the
di fference between wet, danp, and dry clothing is
not particularly significant. | nean, we know,
for exanple, that the body is well protected if
wearing a wet suit, which is literally saturated
with water, but it all depends on how quickly the
wat er evaporates fromthe body. People who wear
wet suits will know that when they cone out of
the water and the wet suit begins to dry that
they will feel cold. Now, |I have no particul ar
expertise in ternms of how the physiol ogy of the
body woul d be affected by the three scenarios
that you present.
Dr. Ferris, | amgoing to nove you to another
area. You wote in your report -- and I'm
referring to page 5 of your report. |If you could
turn it -- have it in front of you. It's the
second paragraph fromthe top. Actually, it's
the first paragraph.
| do not believe that at the tinme he was
left inthis alley that M. Paul was capabl e
of being wal ked to the side of the I|ane.
Do you have that in front of you?
Yes, | do.

And your basis for saying that was that at this

28



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 00 N OO 0o A W N +—» O

J. Ferris (for the Commi ssion)
Examr by M. Eby

stage of hypotherm a and intoxication there was
little or no voluntary novenent that M. Paul
could have been nmaking at this tine; is that
correct?

That was ny under st andi ng.

And even the Iimted novenent of walking with his
arm around soneone, soneone assisting him in
your opinion wuldn't be possible; is that
correct?

| suppose it depends really on what you nmean by
novenent. | nean, if sonebody -- let's say an
unconsci ous person is being supported and held
upright by an arm around them then | suppose
their feet and | egs can be dragged and they nmay
appear to be, | suppose, noving. It's very
difficult because we're tal king about perhaps
subtl e nuances in different novenents that |
can't really know what happened. Al | can say
is that the indications fromthe evidence | saw
was that | didn't think this man was capabl e of
maki ng cognitive voluntary novenents. | could be
w ong, but the evidence that | | ooked at all owed
me to make that concl usion.

In your report, Dr. Ferris, you say that it's

"likely that he was dragged to the wall and then

29



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 00 N OO 0o A W N +—» O

J. Ferris (for the Commi ssion)
Examr by M. Eby

position," probably positioned, "on the ground
with his back against the wall"; is that right?
That's the nost |ikely scenario?

That's what | wote. I'msorry. I|I'msorry, |
interrupted you. Yes, that's what | wote.

G ven that conclusion, we've heard evidence from
other witnesses that M. Paul wasn't actually
found against the wall, he was found in a gravel
area probably five or ten feet fromthe wall.

G ven your conclusions in this report, do you
think it possible in M. Paul's state that he was
able to either get up or crawl or sonehow
manoeuvre hinself fromthe wall approximtely
five or ten feet away to where his body was found
or do you think it nore likely that wherever he
was placed was -- when he was taken out of the

wagon was where he was found ultimately the next

nor ni ng?
First of all, |I have not heard that evidence.
Renmenber, | have not been present during any of

the other wi tness evidence. Secondly, ny
understanding at the tine that | wote this
report was that he had been positioned agai nst
the wall by the police officer or driver of the

police van. |'mnot aware of anything else in
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J. Ferris (for the Commi ssion)
Examr by M. Eby

ternms of other evidence, and clearly | would have
to look at that other evidence before | could
comment on it.

| can sinplify the question, Dr. Ferris. Do you
think it |ikely that wherever Frank Paul was
found the norning that his body was | ocated was
nmost |ikely where he was set that evening by the
wagon driver?

It certainly appeared to be so fromthe evidence
that | reviewed.

Thank you. Dr. Ferris, Dr. Gray provided us with
a bl ood al cohol level for M. Paul. For counsel,
it's binder 1, tab 25. And do you have Dr.
Gay's report in front of you, Dr. Ferris?

Yes, | do.

It's at page 6 of that report. Under Toxicol ogy
Dr. Gay gives the blood al cohol concentrations
in Frank Paul's blood, and you can read them
They're 63 mllinols per litre, 8 mllinols per
litre and 85 mllinols per litre, or .29, .41 and
.39, in the blood, urine, and vitreous fluid
respectively. Do you see that?

Yes, | do.

If those were the concentrations of bl ood al cohol

in Frank Paul at the tinme of his death, can you
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J. Ferris (for the Commi ssion)
Examr by M. Eby

say anything to this Conm ssion about what the

i kely bl ood al cohol |evel was in Frank Paul at
the tinme that he was at the jail, which would
have been -- which woul d have been hours before
hi s death, possibly?

Vll, | would need nore specific information.

How many hours?

Vll, if this was his bl ood al cohol concentration
in his body, could we assune that that was his

bl ood al cohol concentration at the tinme of his
death, or does it change after death?

It does not significantly change after his death.
Let ne just -- I'mnot a toxicologist. I'ma

pat hol ogi st, and al though | have experience in
anal yzing or sort of understandi ng al cohol

| evel s, you may prefer an opinion froma

t oxi col ogi st rather than mne, but let me give
you ny opinion as best | can. Let us assune that
he did not drink alcohol after |eaving the police
cell. Then if we look at his urine al coho

| evel, which is 41 mlligranms per cent, that

is -- that's a level which indicates a maxi mum

bl ood al cohol |evel of sonmething in the order of
.34, .35 grans per cent. Wen he was found dead,

his bl ood al cohol was .29, which is about 40

32



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 00 N OO 0o A W N +—» O

J. Ferris (for the Commi ssion)
Examr by M. Eby

or point -- sorry, .04 or .05 grans per cent
lower than it should have been. [If you

nmet abol i ze al cohol, and the figures vary from one
person to another, at between .01 and .02
mlligrans per hour, this would suggest that he
had not been drinking for sonmewhere between two
and perhaps five hours. O course, he needn't
necessarily have been drinking i mediately before
he was picked up by the police. So we don't know
when he last had his last drink, but it would
suggest that he had probably died wthin probably
about two hours or so after being taken from
police custody allow ng perhaps for one to --
maybe one to two hours to include his tine in
custody and a tine when he had his last drink.

But those are very approximate figures, and |
woul d need to take sone tine to be -- do a nore
careful analysis, and you really would be better
getting an al cohol expert to do that for you.

But I would certainly suggest that he probably
had been in the alley for at |east one to two
hours before he died.

Dr. Ferris, one final question. | amagoing to
take you back to your report, which is Exhibit G

and your concl usions about how M. Paul's death
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J. Ferris (for the Commi ssion)
Examr by M. Eby

could have been prevented at page 5. And your
conclusion (a) is:
In ny opinion M. Paul's death could have
been prevented if:
his condition had been nedically
assessed including recording of his
body tenperature when he was brought in
to the Police Jail.
And | understood your evidence today was that
digital thernmoneters are such that that could be
done in a matter of seconds. Wuld it be safe to
say that a recommendation that you woul d nake to
this inquiry would be that every prisoner that
comes into Vancouver jail in a state of
i ntoxication or supposed to be in a state of
intoxication in cold and wet weather have their
tenperature assessed by a nurse?
Wl l, renmenber, | don't know whether digital
thernoneters were available at that tinme, but
certainly it would be such an easy thing to do
today that it would not be a probl em nmaki ng that
recomendation. The other issue that nust al ways
be considered with people who are apparently
intoxicated is the possibility of a head injury,

and again ny viewis that any individual who is
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MR. EBY:

J. Ferris (for the Commi ssion)
Examr by M. Tanmen

drunk or apparently confused and appears

i nt oxi cated should be nedically assessed, but
that's ny view, and, renenber, | don't make the
rul es.

Thank you, Dr. Ferris.

THE COW SSI ONER: M . Tamren.

EXAM NATI ON BY MR TAMMVEN:

Q

Dr. Ferris, | want to take you through the
chronol ogy of your retainer by the Police
Conpl ai nt Conm ssioner with a viewto trying to
cl ear up when you saw the videotape of M. Paul
bei ng dragged fromthe police station. It
appears that M. Mrrison wote to you on

Sept enber 19, 2000, requesting your assistance on
the Paul matter and one other matter, correct?
Do you have a copy of M. Morrison's origina
letter?

That' s ny under st andi ng.

Sorry?

No, | don't. | don't have a copy of that, but
that's ny understandi ng.

Ckay. And then your report is dated Novenber 27,
2000, correct?

Yes.

And | don't have all of your notes necessarily
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J. Ferris (for the Commi ssion)
Examr by M. Tanmen

here, but what | do have is a letter that you
wote to M. Mrrison sonetine later, April 17,
2002. Do you have a copy of that letter or do
you recall witing that letter to hin®

| have a copy of that letter.

Ckay. And if you look at that letter, in the --
the first page -- the first paragraph you nmake
reference to a neeting which you had at the
Ofice of the Police Conplaint Conm ssioner on
Novenber 8, 2000. Do you see that?

Yes.

Ckay. And you note that that neeting was
attended by you, M. Morrison, M. Dana U ban,
and one of the staff investigators, correct?
Yes.

And then in the third paragraph you nmake
reference to your recollection being that M.
Morrison was in attendance during that neeting
when the whol e group reviewed the videotape of
what you referred to as the Paul incident,
correct?

Yes, that's correct.

kay. So does that refresh your nenory that it
was on Novenber 8th, 2000, prior to witing your

report at the offices of the Police Conpl aint

36



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 00 N OO 0o A W N +—» O

>

J. Ferris (for the Commi ssion)
Examr by M. Tanmen

Conmi ssi oner that you viewed the actual video
f oot age?

Yes, | -- ny problemis that | cannot renenber
whet her | viewed the video before that neeting
and | saw it again for a second tine.

Ri ght .

Because |'ve witten in that report, |'ve used
the word "we reviewed the videotape", and that
woul d suggest to ne that | had already seen it,
but I can't remenber when.

Ckay. But certainly by --

And I"'msorry | can't help you.

No, that's fine. | just want to nmake this point.
Certainly by --

Certainly at --

Go ahead.

No, no. | think what you are going to say is
certainly by the tine that | wote the report |
had seen the video, and that is correct, but I
can't renmenber exactly when | saw the video for
the first tinme, and |I'm sorry about that.

No, that's fine. You've anticipated the exact
gquestion | was going to ask you. Thank you,
Doct or .

l"msorry. |It's a function of age. |'mafraid I
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J. Ferris (for the Commi ssion)
Examr by M. Tanmen

don't have quite the nenory | used to.

None of us does. | just want to ask you then one

ot her question or a couple of other questions

about the conclusion at the top of page 5 of your

report, and M. Eby asked you about that, where

you say:
| do not believe that at the tine he was
left inthis alley that M. Paul was capabl e
of being wal ked to the side of the I|ane.
think it is likely that he was dragged to
the wall and then positioned on the ground
with his back against the wall.

You' ve got that?

Yes, | have.

In part, those opinions were informed by the fact

that from your view ng of the video footage it

appeared that approximately 20 m nutes earlier

M. Paul was incapable of wal king, correct?

Yes, | -- you know, this is a relatively |ong

time ago, but ny recollection, and pl ease bear

with me if I'"'mwong, was that at sone point in

the video that was taken in the police station he

was |ying on the ground.

Yes.

And | think that at that tinme that he was on the
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J. Ferris (for the Commi ssion)
Examr by M. Tanmen

ground ny recollection is that he was | argely
unresponsi ve, although there may have been sone
novenent. | don't recall.

Ckay. Let ne tell you what we all agree we do
see on the videotape. W see M. Paul being
dragged fromthe el evator through the | oadi ng bay
to the area of the police wagon, and it's two
adult nales that are dragging him along. Ckay.
W've all seen that on the videotape. You can
take that as a fact, all right?

Ri ght .

So if that's the case, that he is incapable of
wal king and he is required to be dragged al ong

t he ground, your opinion would be that he's

i ncapabl e of wal ki ng because of the conbined
effects of his intoxication and hypotherm a,
correct?

Yes.

And if that's the case, then it seens |likely that
approximtely 20 mnutes |later he would equally
be i ncapabl e of wal ki ng because of the effects of
i ntoxi cation and hypotherm a; do | have that
right?

Yes.

Al right. Thank you, Doctor. And I'msorry
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J. Ferris (for the Commi ssion)
Examr by M. Arvay

that we couldn't get you to sunny Vancouver, but
| think it's probably nicer weather where you are
now than it is here.

A Wll, | have to say that | was enjoying
tenperatures of 30 degrees and in the sun
yest er day.

THE COW SSI ONER: M. Arvay.
EXAM NATI ON BY MR ARVAY:

Q Dr. Ferris, you may not be able to see ne. |I'm
sitting domn. I'min a wheelchair. | am going
to put ny hand up so that you do.

A Yes, | can see you.

Q Thank you. Dr. Ferris, | act for M. Don
Morrison, the former Police Conplaint
Commi ssi oner, and ny questions relate to the
correspondence and neetings that you had with M.
Morrison in this matter. Just give me a second.

THE COW SSI ONER: Can you hear M. Arvay all right,
Doct or ?
A Yes, | can.
THE COW SSI ONER: Thank you.
MR. ARVAY: Thank you.

Q Now, Dr. Morrison -- or, sorry, Dr. Ferris,

understand that M. Mrrison first contacted you

by tel ephone sonetine prior to Septenber 19th,
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J. Ferris (for the Commi ssion)
Examr by M. Arvay

2000, to ask you if you would assist himand his
office in two matters, and one of which was the
matter of M. Frank Paul; is that correct?
That's ny recol |l ection, yes.

And he indicated that he would send you a letter
together with a nunber of enclosures, being
docunents and phot ographs, and you gave himthe
address where to send it. At that tine you were
living in G bsons; is that correct?

Yes, that's correct. | don't have that
docunentation, but I'msure that is correct.

| noticed that your muailing address on your
report is a post-office box, G bsons Landi ng.
Can | ask you whether the address on Bayvi ew

Hei ghts m ght be the address of Purol ator, the
Purol ator service in G bsons, or would that be
your address, Bayview Hei ghts?

Bayvi ew Hei ghts woul d be ny hone address. In

G bsons there was no hone delivery. Everything
was done through a post box in the post office.

| see.

So ny honme address woul d have been for the
courier.

And that would have been 794 Bayvi ew Hei ghts
Road?
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J. Ferris (for the Commi ssion)
Examr by M. Arvay

| think that's correct. -- I"'msure that is
correct.
Ckay. Now, you have provided to the Conmm ssion
inthis case a letter that you wote to M.
Morrison dated April 17th, 2002. Do you have
that letter with you, sir?
Yes, | do.
And you sent this letter to Comm ssion counsel of
your -- on your own initiative, | understand?
Yes, | did.
And in this letter you refer to an article in the
Vancouver Provi nce newspaper, which you say:
| have read today wi th considerable distress
relating to our neeting concerning the above
cases.
Do you have a copy of the newspaper article in
gquestion, sir?
| have a copy out of The Province. | don't know
whet her you can see that. And it's dated Apri
17th, 2002.
And you obtained that -- | take it that's the
copy you had from April 17th, 2002, that you have
kept in your records; is that correct?
Yes. This is ny conplete file, and that's in ny

file.
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J. Ferris (for the Commi ssion)
Examr by M. Arvay

kay. Now, Dr. Ferris, | don't have what you
have, which is the original copy of the newspaper
article. Al | have and which |I've shared with
counsel here is what | pulled off the Internet
just a few days ago and which | believe is the
sanme newspaper article that you're referring to,
but | think it's necessary that | cross-check
with you, if I could. Can | ask you to read --
just to take the article and let nme read a bit to
you and ask you if it seens |like the sane
article. Does it start off with this sentence:
A devastating indictnent of B.C. Police
Conpl ai nt Conm ssi oner Don Morrison has been
delivered by a 25-year |awer who said he
fears his testinony may weck his career.
Yes, that is the first paragraph.
Ckay. And | -- and just to -- wthout reading
the whole thing, can | ask you to go to the | ast
par agr aph, and does the | ast paragraph say:
The commttee will continue its hearing
today, and its report of recomrendations to
the | egislature should be conplete by the
end of August?
That's correct, yes.

Ckay. Now, you said in this letter to M.
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Examr by M. Arvay

Morrison dated April 17th, 2002 -- by the way, |
take it that that letter was witten by you on
your own initiative and with no pronpting from
M. Morrison?

That's ny recol |l ection, yes.

And - -
| have to say that -- sorry. At that tine,
remenmber, | knew M. Mrrison and M. U ban and

had known them for several years in their role as
prosecutors in Victoria.

Yes. Now, you said that -- in the first
paragraph of your letter that this newspaper
article caused you considerable distress. Do you
see that?

Yes.

And | take it that's because you consi dered that
the article was inaccurate and unfair insofar as

it described your dealings wwth M. Mrrison; is

that right?

Yes, | think so.

And | wonder if | can ask you to -- I'msorry.

| haven't -- I'd need to read the article nyself

very quickly, but perhaps if | tell you what |
recall about the article, and that was it was

suggested that at our neeting on that occasion
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Examr by M. Arvay

that M. Morrison had left the neeting and that
this was, | think, insulting to ne. | think that
was what concerned nme, because that, in ny

opi nion, was not the case. | renenber as far as
| was concerned | was dealing directly with M.
Urban in connection with ny opinion. | was not
dealing wwth M. Mrrison. He had initiated the
request, but all of ny subsequent dealings were
with M. Uban, and when | was at the neeting,
M. Wban was present, and as far as | was
concerned, he and the investigator were the
people that | was talking to. The fact that M.
Morrison was there was to sone extent incidental.
He was there as the Police Conplaint Conmm ssioner
but not soneone that | had been giving an opinion
to directly, so it was no particular concern to
me that he left the neeting. And | know he left
the neeting during the neeting, but, quite
honestly, | didn't even think about it at the
time, and, therefore, | was surprised and
concerned that the interpretation that the
article seened to indicate had been put on his
departure fromthe neeting, and that was what |
wanted to correct.

So let ne take you to the actual article.
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Examr by M. Arvay

appreciate it seens |ike you haven't read it in a
while, but let nme take you to certain paragraphs
of the article and ask you if these are the
par agr aphs that caused you the considerable
distress. | amgoing -- | amgoing to ask you to
read down to approxi mately 10 paragraphs, at
least in ny copy it would be 10 paragraphs, and
it starts off, "Urban said he did persuade
Morrison..."
Yes, |'ve got that.
Ckay. So | amgoing to read a bit of this into
the record, Dr. Ferris, if | can. The article
says this:
Urban said he did persuade Morrison to
retain the services of Dr. Rex Ferris, a
wor | d-renowned forensic pathologist, to
i nvestigate the case and cone to Vancouver
to present his findings.
On this point, |I take it you have no idea whet her
it was M. U ban who persuaded M. Mrrison or
M. Morrison who nmade the decision wthout any
per suasi on?
Precisely, and I still don't know.
Correct. And then the next sentence and

par agraph is:
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Examr by M. Arvay

"It didn"t go well," said Uban, "because
Ferris determ ned that police were to bl ane,
and Morrison was not pleased. The bottom
line in his, Ferris's view was that the
police were not telling the truth,” U ban
testified. "The nonent that Dr. Ferris cut
to the chase the Comm ssioner got up and
rudely wal ked out of that boardroominto his
office and shut the door. | was displ eased
by that rudeness, and | imedi ately went
into the Conm ssioner's office. M nenory
is that he was doing sonething that he often
did in that office, and that was to sit at
his conputer and play conputer solitaire. |
tried to speak to himabout the inport of
the Paul case, and he was totally
di sinterested and snorted and grunted and
with his hand waved ne out of there.”

| take it that was the paragraph that caused you

consi derabl e di stress?

Yes.

Al right. And what you've told us today is that

one reason it caused you considerable distress is

that if M. Mrrison did not stay for the whole

nmeeting and left and went to his office at sone

47



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 00 N OO 0o A W N +—» O

J. Ferris (for the Commi ssion)
Examr by M. Arvay

point, it wasn't an act of rudeness as you saw
it, in any event; is that correct?

Vll, that -- yes. | nean, that's -- | nean, |
nmeet with |awers and investigators very
regularly, and often the head of the departnent
or the senior police officer or the head of
chanbers or whatever it is will sit in on a
nmeeting and then | eave, but that doesn't affect
what |1'mdoing. For me that was quite nornal
practice, and maybe |I'm just very thick-skinned,
but I was not aware of any change in atnosphere
or anything untoward, certainly nothing that |
can recall, and | think if | had been upset |
woul d certainly recall it.

And the suggestion that M. Uban | eaves in

this -- if this newspaper article is accurate in
attributing to himthese words, the suggestion
that he is leaving is that sonehow M. Mrrison
was very displeased with your report because he
did not want to hear that the police officers
were to blanme. Do you agree that that's how you
read the insinuation or innuendo that cones from
this report, fromthis newspaper article?

That's how | read the -- that's how | interpreted

the press report.

48



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 00 N OO 0o A W N +—» O

J. Ferris (for the Commi ssion)
Examr by M. Arvay

Ri ght .
But that's certainly -- if that happened at the
nmeeting, |I'mafraid it went clean over ny head.

And so | put this to you directly then, Dr.
Ferris. Wis there anything said by M. Mrrison
or by anyone or was anything observed by you in
that neeting to support any suggestion that M.
Morrison was di sm ssive of you or your report
because you were of the view that the police were
to bl ame?

| can't believe that's the case. | nean, there
may be issues that | am not aware of, but
certainly I was not given to feel that | had
been -- ny opinion had been set aside or had been
reduced in any inportance. And, | nean, | think
since M. Mrrison |left the Comm ssion office |

t hi nk he may have contacted ne about other cases,
and there has never been any understandi ng of
friction or difficulty in ny conmunicating with
him nor has there been any subsequent reference
to this particular case. There was nothing in
this incident that affected ne at all

And, Dr. Ferris, did M. Mrrison ever say or
suggest or do anything that woul d suggest to you

that he woul d not hold a public hearing because
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Examr by M. Arvay

of the race of M. Paul ?

Not as | recall. | can't renenber whether it was
in connection with this or another case, but | do
remenber at sone stage suggesting that one of the
met hods of investigating these cases certainly at
an early stage is through the coroner's office by
coroner's inquest, but | don't know whether it
was this case or not.

And did M. Mrrison do or say anything to you to
suggest that he mght not hold a public hearing
in this case because he wanted to be protective
of police officers?

Certainly not, no.

Al right. And is it the case, Dr. Ferris, that
prior to the in-person neeting that you had on
Novenber 8th, 2000, your report was done either
in draft or in sonme skeletal fornf? |Is that
correct?

Probably. | normally keep draft copies in ny
file, but I don't have one, so it may have been
di scarded. Wen | |eft Vancouver, | did have to
thin out sone of ny files, and I may have

di scarded that draft, but generally speaking
before | would go to a neeting such as this |

woul d have prepared a draft opinion.
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J. Ferris (for the Commi ssion)
Examr by M. Arvay

And in your letter of April 17th, 2002, you talk
about to the best of your recollection the
nmeeting was attended by yourself, M. Urban,

anot her staff investigator, and there was

di scussion of various matters. |s that accurate
as far as you can renenber sitting here today?
Yes. Renenber, we were di scussing another case
as well.

Right. And you nentioned that M. Morrison nmay
have gone to his office while you were there.
Was there anything -- was it suggested to you
that he m ght do so because he thought that as
the Police Conplaint Conm ssioner it mght not be
appropriate for himto be too involved in the
details of your discussion with his counsel and
his investigator? Do you recall anything to that
effect?

| don't recall that, although if that had been
said that would not have surprised ne.

kay. Now, the neeting was on Novenber 8, 2000.
Your report was Novenber 27th, 2000. Do you
recall whether there was a second neeting at

whi ch you attended and delivered your report or
was there only one neeting?

| don't recall, and | don't have a record of any
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J. Ferris (for the Commi ssion)
Examr by M. Arvay

ot her neeti ng.

kay. Now, other than the uncertainty you have
about when you saw the actual videotape, having
reviewed your letter of April 17th, 2002, do you
today stand by its contents?

Yes, | do. Renenber, it's based on the
information that | was provided with, and |

have -- | have reviewed that opinion, | have

revi ewed the docunentation that | have in ny file
and sone additional docunents that | received in
the last two days, and | think |I would probably
wite the sanme opinion today.

Dr. Ferris, | think I may have ms -- | don't
think I msled you, but you nay have m sheard ne.
|"mreferring to your letter of April 17th, 2002,
not your --

Ch, I'"msorry.

-- forensic opinion.

| was referring to --

Yes.
Sorry. | was referring to the forensic.
And if | could just back up again, | appreciate

in your letter of April 17th, 2002, you indicate
that to the best of your recollection you

reviewed the videotape at that neeting, and as a
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Examr by M. Arvay

result of some questioning here today it seens
that you're not absolutely certain whether you
reviewed the videotape at that neeting or sone
subsequent tine, correct? You're just not sure?
No, | certainly saw it at that neeting, but I
can't recall whether | had already seen it at --
on an earlier occasion. | sinply can't recall

| don't recall going to another neeting, but I
can't tell you. \What concerns ne is that in ny
letter of April 17 1 wote the word "reviewed",
whi ch would seemto inply that | had previously
seen the tape.

Oh, then | may have m sheard or m sunderstood
your testinony today, so let's just try to be
really clear. |Is it your evidence then, Dr.
Ferris, that you saw the vi deotape at |east on

Novenber 8th, 2000, if not earlier?

That is correct. | know | saw it on Novenber
8th, but I -- the word "reviewed" would suggest
that | had previously seen it as well, but |

don't recall that.

And in your letter of April 17th you say:
To the best of ny recollection, you were in
att endance when we reviewed the videotape of

the Paul incident, and we even di scussed how
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Examr by M. Hern

the black and white prints fromthe tape
were not truly representative of the tape as
a whol e.
Is that still your recollection, sir?
A Yes.
THE COW SSI ONER: Any further questions, M. Arvay?
MR. ARVAY: Just one or two nore, M. Conm ssioner

Q And you've indicated that you'd dealt with M.
Morri son subsequent to the Frank Paul Inquiry. |
under stand one invol venent was when M. Morrison
as a lawer in private practice retained you on a
case involving a boy who was shot to death by a
police officer, and he was acting for the boy's
famly and asked you for your expert opinion in
that case. Do you recall that? Approxi mately
2003.

A Yes. | don't recall the details of the case, but
| know that he has subsequently contacted ne
about cases.

MR. ARVAY: Thank you. Those are ny questions, Dr. Ferris.
Thank you, M. Conm ssioner
THE COWMWM SSI ONER: M. Hern.
EXAM NATI ON BY MR HERN:
Q Dr. Ferris, ny nane is Sean Hern. |I'm

representing the Vancouver Police Departnent and
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Police Board in this matter. As a forensic

pat hol ogi st, in order to prepare the report that
you prepared in this case you relied on
statenents of various w tnesses and police
officers; that's correct?

Yes. Al of the docunents that | relied on are
listed in that report dated Novenmber 27th, 2000.
And so evidence fromthose witness statenents of
Frank Paul's novenments on Decenber 5, 1998, were
rel evant to your consideration as to his state of
health and ability or potential intoxication or
hypot herm a, they were relevant to your opinion
as expressed in the report?

VWl l, they were considered. | am not sure how
necessarily relevant they all were.

Al right. Now, today are you aware of the
position of Frank Paul's body in relation to the
| aneway in which he was found?

Vell, | thought | was, but | have subsequently
heard this norning that his position may not have
been what | was given to understand.

Al right. So do you recall what you were given
to understand at the tine you prepared your
report, Novenber 27, 20007

| was given to understand that he was left with
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Examr by M. Hern

his back against a wall.
And that's reflected on page 5 of your report at
the top where you say:
| think it is likely he was dragged to the
wal | and then positioned on the ground wth
hi s back against the wall ?
Correct.
And did | understand correctly in response to M.
Eby's question that it was your view that it was
likely M. Paul died where he was left by the
of ficer?
Yes, that's what | understand.
So unless M. Paul's body was noved, he -- his
body woul d have been found wth his back up
against the wall, as you understood the
ci rcunst ances?
As | understood the circunstances, correct, yes.
Did | understand your evidence correctly that you
said M. Paul on Decenber -- on the evening of
Decenber 5, 1998, was probably not capabl e of
vol untary novenent, but if held upright, he could
have given the inpression of being wal ked to the
wall ? Is that a correct understanding?
In -- | think today | used the word "cognitive

novenent", which neans that it would be a know ng
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Examr by M. Hern

and willing novenent. | really can't comment on
what his abilities would be. | can only talk in
very general terns based on the autopsy findings
of Dr. Gay and the information that | was
provided with, including that video.

Al right. But |I heard you earlier to say, and
l"msorry if 1've replaced the word "vol untary"
with -- or "cognitive" with "voluntary", but I
heard you earlier that -- you to say that if M.
Paul in the state that he was in as you believe
he was in on the evening of Decenber 5, '98, was
hel d upright with support he could -- it would
give the inpression of himbeing wal ked to the
wal | ?

Wl l, you know, these are interpretations that --
you're asking ne to interpret what sonebody el se
m ght have thought, and | can't do that. 1| can
only say to you based on what | have seen and
read that | think it's unlikely he would have
been able to walk to the wall. [If sonebody el se
thinks that he was, that's fine, but that -- |
can't say or coment on that other than to say
what |'ve already said, that | think that's
unl i kely.

And just to be clear, the issue is not whether he
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wal ked to the wall on his own, but if soneone
were to provide himw th significant assistance,
per haps, could you -- could that novenent be
descri bed as being wal ked to the wall, and I
bel i eve your earlier testinony was yes. Anmr |
wWrong?

Vel l, he mght appear to have been wal ki ng, but
not in terns of walking as | would normally
understand it.

Al right. And | heard your evidence to be that
you don't recall saying it but you m ght have
said or you could have said in a neeting with M.
U ban that Frank Paul could have died in the
pol i ce wagon before being placed by -- in the
alley by the police officer. That's correct?
Yeah, and that -- yes, and | have commented on
that and qualified it, that's correct.

Al right. And then the last reference | want to
just point you to before | ask you a couple nore
guestions is that in your report on page 5 -- do
you have that in front of you?

Yes, | do.

On page 5, the second paragraph, the | ast
statenent, it says:

There is no evidence that at any tine he,
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J. Ferris (for the Commi ssion)
Examr by M. Hern

bei ng M. Paul,
was wearing the red jacket found beside his
body.

Do you see that?

Yes.

Al right.

Yes.

Now, in your -- page 2 of your report at item 31

you note that you've had the opportunity to

revi ew, anong many other docunents, the statenent
of Patrick Lewis. Do you see that?

Yes.

And | understand that Comm ssion counsel wll
have e-mail ed you, and perhaps it was already in
your file, you can confirmfor us, a docunent
dated at the top Decenber 20, 1998, and it says
fromPatrick Lewis, and there's a nuneric stanp.
Yes, | received it.

Have you seen that docunent before?

Yes, | -- yeah, | received this yesterday. |
don't recall seeing it before, but it is probably
t he docunent that | referred to in ny report.

Al right. And prior to this nonent have you had
an opportunity since you received it from

Conmmi ssion counsel to review it?
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Yes, | have.

So I'd ask you to turn to the second page of

that, which is nunerically stanped 57 at the top.

Yes.

And in the second paragraph on that page M.

Lewis states, at least in this docunent:
The cab route was al ong 2nd Avenue to Mi n,
across Main, then left (north) on the street
that lies imediately to the west of 336
East 1st.

Do you see that?

Yes, | do.

And in the second sentence he says:
| was | ooking out of the right-hand side of
the cab, and as we passed the all eyway
between 1st and 2nd | saw a man lying in the
m ddl e of the |ane about 10 to 15 yards back
fromthe nouth of the |ane.

Do you see that?

Yes.

And then he goes on:
| recollect it as a wide |ane entrance, and
the man was clearly up on one el bow | ooki ng
toward the cab and Scotia Street. This nust

have been close to 10:00 (1'mvery
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punct ual ).
Yes.
And then the last part of this | want to refer
you to is the next line. It says:
The man was ragged | ooking, a lot of hair,
and was dressed in a grey or brown jacket.
| could not see his face clearly.

Do you see that part?

Yes.
Now, |'d ask that -- for you to assune that this
is, in fact -- that M. -- that M. Lewis's

statenment is correct and that the man that he's
referring toin the mddle of the alleyway is
Frank Paul. WIIl you assune that for the

pur poses of ny next questions?

Yes.

So if M. Lewis is correct and the man he saw was
Frank Paul, that woul d change your view, | take
it, as to whether M. Paul died propped up
against the wall of the alley?

| nmean, that -- in essence, that is correct.
However, ny recollection is that that is not
consistent with sonme of the other statenents that
| read. And, renenber, this is the recollection

of soneone who was driving past in a cab.
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| understand, but |'ve asked you to assune that
he's --

Maybe quite -- | was going to say maybe it is an
accurate description, but the problemthat | have
is if | assune that this is correct then

presune you are going to put to ne evidence of

ot her people that, in fact, is incorrect.

"' masking you to assune that it's correct for

t he purposes of ny question

And your question was does that change ny

opi nion, and the answer is not really, and I've
tried to explain why, but if I -- if thisis
correct, then his position is not what | was

gi ven to under st and.

| see. And so simlarly | take it then that your
evidence would be -- will be that if M. Lewis's
statenment is correct, that M. Paul was capable
of sone voluntary novenent given that he
apparently nmade his way into the alley and was up
on one el bow?

That would seemto be the only reasonabl e
concl usi on, yes.

And simlarly, if M. Lews was correct and he
was -- M. Paul was up on one el bow | ooking at a

person passing by in a taxi at 10:00 p.m that
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Examr by M. Hern

night, it was -- it's inpossible that M. Paul
died in the police wagon?

Ch, absolutely, but then renmenber | don't think
|'ve said he died in the police wagon.

| under st and.

l"msorry if 1've given that inpression.

And if M. Lewis's evidence was correct in that
M. Paul in the mddle of the |laneway at 10: 00
p.m on Decenber 5 was wearing a grey or brown
jacket, is his words, you would agree with ne
that it's possible that M. Paul renoved his

j acket at sone point that evening?

If the evidence is that he wasn't wearing a

j acket and that the jacket was red, presumably
that's correct. Again, there clearly seens to be
sone conflict there between sone of the evidence.
| nmean, was the jacket red or was it not?

Al right. And if, in fact, it was the sane
jacket that M. Paul had on when M. Lew s saw
himand that that jacket was later off, it would
change your view as to whether he was capabl e of,
| think you called it reciprocal undressing?

Par adoxi cal dressing. It mght well do. On the
ot her hand, it m ght suggest that the

recollections of M. Lewi s were perhaps not as
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accurate as he thought and that he had got at

| east the colours of the jacket m xed up and

per haps even, going past in a cab, its precise
relationship to M. Paul. But these are issues
that | can't comment on. These are issues
presunmabl y which the Comm ssion is going to | ook
at, not ne.

Well, sir, | have one further question, which is
| took you to -- | made note of you saying in
answer to Comm ssion counsel's questions that
your opinion as to -- that your opinion as to M.
Paul 's ability to nove on the evening of Decenber
5, 1998, that it couldn't be explained by sinply
al cohol intoxication or his prior head injury,
that it could only -- that it had to al so be
expl ai ned by hypotherm a, and ny question is what
was it about M. Paul's novenent or |ack thereof
that couldn't be expl ai ned by al cohol

I nt oxi cation?

Wl |, although he was extrenely intoxicated, in a
chronic al coholic that |evel of blood al cohol is
not all that unusual, and ny understanding is
that sone of the statenents nade by sonme of the
peopl e who saw himwas that his condition was

really much the same as they previously
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Examr by M. Hern

associated with M. Paul when he was drunk, and
yet what we see in the video is sonebody who is
in ny view, perhaps wongly, but in ny view
clearly much nore than just drunk.

And that's because your assunption is that as a
chronic alcoholic a man |like M. Paul would be
able to carry the level of alcohol that he was
found to carry in his blood |later that evening
and be capable of -- be capable of voluntary
novenent ?

No, | think that's what you're saying. You're
saying that, in fact -- renenber his bl ood

al cohol when he was found dead was extrenely

hi gh, and you're saying that he nust have been
capabl e of voluntary novenent.

" msorry.

And yet when we see himon the video it doesn't
look as if he is. And you're saying that he nust
have been able to nove and recogni ze sonebody
passing in a cab or acknow edgi ng sonebody
passing in a cab, and |I'm saying to you that
given this conbination of blood al cohol and
hypotherma | don't think that's likely, but, |
mean, there clearly is sone problemwth the

hypot heticals that you are putting to ne.
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J. Ferris (for the Commi ssion)
Examr by M. Hern

No, | amnot intending to put to you a

hypot hetical, sir, in this particular question

| was just asking you to clarify why it is that
hypot hermia was a necessary el enent in your
assessnment of M. Paul that evening as opposed to
sinply being intoxicated by al cohol ?

Wl |, ny assessnent was based on the opinion of
Dr. Gay, who did the autopsy and saw t he body
and saw the findings, and | agree with her
interpretation, and I see no reason based on the
information that | have been provided with to
change that interpretation, but clearly there
seens to be sone di sagreenent between the
observations of wtnesses, and | can't conmment on
t hat .

| see. Thank you. Those are ny questions.

THE COW SSI ONER:  Just a nonent, M. Wodall.

A M. Comm ssioner, sir, | should say that | have
got -- | still have 45 m nutes avail able to ne,
and you may want to consider that in terns of the
i kely cross-exam nation.

THE COWMWM SSI ONER: Thank you, Doctor. | amgiving the

reporter, that you, | think, can see is at the
table, a bit of a break now, but | amgoing to

ask M. Wodall to go ahead. He's estimated his
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period of tine to be close to an hour.

MR. WOODALL: Actually, I think it was a bit nore than
that, M. Conm ssioner.

THE COW SSI ONER: | have an hour down here.

MR, WOODALL: Well, that wasn't the estimate that | gave
M. Mrtland, in any event.

THE COM SSIONER: Wl |, the doctor says he's got -- how

much tinme do you have, Doctor?

A Vell, | really need to be away from here in about
45 m nut es.
THE COW SSIONER: All right, M. Wodall. Please --
A Unless you'd |ike ne to cone back again.

MR, WOODALL: M. Conmm ssioner, | spoke --

A | can nmake arrangenents to cone back again.
THE COW SSI ONER: Thank you, Doctor. | don't think that
wi |l be necessary, but we'll see what happens.

Pl ease go ahead, M. Wodall.
EXAM NATI ON BY MR WOODALL.:

Q Now, Dr. Ferris, 1'd like to begin by discussing
with you different types of reports that you
m ght be asked to prepare as a forensic
pat hol ogi st and the different approach you m ght
take to those kinds of reports, and the first
type of report 1'd like to refer to are reports

t hat when you produce themyou realize they are
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going to be tendered in court as definitive

evi dence of a nedi cal cause of death, and one
exanpl e woul d be, for exanple, a report of a
post - nort em exam nati on, and the second category
of docunents I'd like to discuss with you are
those where you're asked to give a nore w de-
rangi ng perspective on facts and circunstances
surroundi ng death, but in the second hypotheti cal
the report is not necessarily intended on its own
to constitute judicial proof. Do you understand
the two categories |I'mreferring to?

Not really, because |'ve always assuned that
every time | put pen to paper as a forensic

pat hol ogist it's potentially a docunent to be

di scl osed in court.

But is it the case that when you prepare -- go
ahead.

| -- clearly | understand that there's a
difference in the level of proof say between a
civil hearing and a crimnal hearing, but ny
opinion is always based on the information

avail able to ne, and ny understanding is that it
may be used in court. What weight is applied to
that is not an issue for ne.

But when |'ve exam ned sone forensic
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J. Ferris (for the Commi ssion)
Examr by M. Wodal l

pat hol ogi sts' reports, the pathologists in those
reports seemvery careful to confine thensel ves
within the narrow limts of what can be deduced
according to the rigorous analysis of forensic
nmedi cine, while in other reports the pathol ogi sts
may be invited and i ndeed encouraged to give a
br oader perspective of an issue than sinply the
guestions that can be answered through nedical
forensic pathology. Is that your experience as
wel | ?

|"mnot sure that | really quite understand where
you're comng from As | said, anything that I
wite and any opinions that | give in connection
with any specific case | understand can be used
in evidence.

What |'mgetting at --

| --

Sorry, | didn't nmean to interrupt you.

No, no, I -- sorry, I'mjust -- | don't quite
under stand what you're getting at.

Well, perhaps I'll junp ahead a little bit and
tell you where I'mgetting at. As | read your
report to Dana Urban in the context of other
materials, the inpression | received is that you

were being asked to consult on a broader issue
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than sinply those findings that m ght be provable
by nedi cal science and you were being invited to
gi ve opinions, for exanple, based on reading
statenents of people and applying your general
under st andi ng as an educated person living in the
worl d and not just those facts which are confined
to the area of nedical pathol ogy.

No, that's not correct. That's -- | hope that's
wong. Any opinions that | express will be given
by ne as a forensic pathologist. They may

i ncl ude ny 40, 45 years of experience as a
forensi c pathol ogi st and ny understandi ng of
medical literature and information as a forensic
pat hol ogi st, and on a day-to-day basis, even
though I"'msem -retired, | still give opinions
based on a wide variety of information, but | can
only interpret those as a forensic pathol ogi st.

If | give an opinion that | -- that does not

i nclude ny expertise, | will say so, and | wll
qualify that, as | have done today, by saying I
am not an expert in alcohol analysis. | amnot a
toxicologist. | would point out that it is not
nmy job to interpret the truth or validity or even
the weight that the Commssion will apply to

particul ar statenents. That's not ny job
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J. Ferris (for the Commi ssion)
Examr by M. Wodal l

kay. Well, one of the statenents you gave in
your report, for exanple, is this. It's on page
5, second paragraph.
The position of M. Paul's clothing at the
time he was found dead is inconsistent wth
his body being dragged and it is unlikely
that M. Paul was capable --
That's not -- I'"'msorry. |I'msorry. That is not
what | said.

l|"msorry, did | read that inproperly?

MR. MARTLAND: Yes, you did.

MR, WOODALL:

A | said "consistent with".

Q Ckay. I'msorry, I'll read that again. The
"consistent” or "inconsistent" doesn't affect the
gquestion | amgoing to ask you. |[|'Ill read that
agai n.

The position of M. Paul's clothing at the
time he was found dead is consistent wth
hi s body being dragged and it is unlikely
that M. Paul was capable of any significant
vol untary novenent after he was left in the
al l ey.
Dd I read that correctly this tinme?
A Yes.
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Al right. And I am going to suggest to you that
t he science of forensic pathol ogy does not allow
you to offer any opinion about whether M. Paul
was dragged or not dragged on the basis of his
clothing froma phot ograph?

Vell, that may be your opinion. It's not m ne.

| have over the course of all of ny career
attended many crinme scenes, and it is inportant
as a forensic pathologist to assess all of the

ci rcunst ances surroundi ng the | ocation and
position of a body as they may or nmay not relate
toinjuries, and I amconcerned wth the
interpretation of the activities of an individual
shortly before they died and what they nmay be
capabl e of during that period of tinme, and to
suggest to ne that as a forensic pathol ogi st that
is not ny job is certainly not what | would have
t hought the majority of trained and qualified
forensi c pathol ogi sts woul d say.

All right. well --

| don't know who you' ve been tal king to, but that
is not what | would say, and what | have said
here | think is a reasonabl e concl usi on based on
nmy experience as a trained and qualified forensic

pat hol ogi st.
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Wl |, you asked who |I've been speaking to. |['ve
been speaking with Dr. John Butt. Do you
recogni ze that nane?
Yes, | do.
And he's an em nent pathol ogi st?
He is a forensic pathologist wwth a |ot of
experience and training, yes.
And - -
And | woul d doubt that he would say that he has
never taken into account the circunstances or
position of a body at the scene. | nean, that's
just patent nonsense.
Vll, Dr. Ferris, what you have said here is not
taking into account the position of the body at
t he scene, which |I acknow edge is a rel evant
consideration. Wat you said is sonething quite
different. Wat you've said is:
The position of M. Paul's clothing at the
time he was found dead is consistent with
hi s body bei ng dragged,
correct?
Yes.
You' re asking whoever reads this report to assune
that you can fromthe perspective of nedi cal

sci ence nake a determ nati on about whether M.
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Paul was dragged fromthe position of his
clothing, and | suggest to you that's far beyond
t he scope of nedical science?
Vell, | can only disagree.
Now, if you could turn to the letter that you --
sorry. Before | turn to the letter that you
wote to M. Mrrison on April 17th, in your
evidence in chief you said that the principal
task you were given in preparation for witing
your report of Novenber 27th, and | am quoting as
best | can here:
| was sinply being asked on behalf of the
O fice of the Police Conplaint Conmssion to
prepare an independent review and correl ate
with themD. -- with themD. Gay's
post-nortem report and ot her findings.
Is that nore or |ess what your task was intended
to be?
| believe so, yes.
And Dr. Gray's report didn't say anything |ike,
for exanple, whether by |ooking at the position
of his clothing in photographs you woul d be able
to draw a concl usion about whether he had been
dragged or not dragged to that position, did it?

No, and I'm sure you' ve asked Dr. Gay if she saw
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t he phot ographs and saw the position of his

cl ot hi ng.

But the question | asked -- the question |I am
posing is in this report you've obviously gone
wel | beyond sinply confirmng Dr. Gay's
findings, haven't you?

Yes. As | explained to you, | was provided with
additional information. Surely you've seen the
list of docunents that | saw and that Dr. Gay at
the tinme that she did her autopsy had not seen.
l"'mnot quite sure why | woul d be reasonably
expected to |limt nyself just to a review of her
autopsy report. | nmean, why was | provided with
t hese other docunents if | was not expected to
try and correlate these with the autopsy

findi ngs?

Vell, we'll get to what you did and why you did
it and whether it was reasonable in a nonent.
The sinple point | amtrying to nmake at this
stage is that the task you undertook for yourself
was not, in fact, sinply confined to confirm ng
Dr. Gay's post-nortemreport, but you went
further than that?

Vll, | was asked to go further than that.

never said it was confined to that.
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Now, let's deal with what it was confined to and
what the terns of reference were. W' ve been
provided a copy of a letter fromM. Mrrison, a
letter fromM. Mrrison to yourself dated 19th
of Septenber, 2000. Do you have that letter?
No, | don't.

It was a letter that we were given by Conmm ssion

counsel. Here, it's aletter to you from Don
Morrison, and it says -- it's very, very brief.
It says:

| am requesting your assistance on two
files,
and then it has one of the files naned. And then
it says "PC File 0406". And this is the totality
of what this letter says, and I'll read it slowy

in view of the fact that you don't have it in

front of you. "The circunstances surrounding the
use of force" -- sorry, |I'mreading the wong
one. Paul .

The unl oading of a native male into an alley
in wnter where he was found dead several
hours later would al so benefit froma review
of the nedical and phot ographi c evidence in
relation to the police wagon driver's

st at ement .
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Examr by M. Wodal l

The wagon driver's description of wal ki ng
M. Paul to the spot in the alley at
approxi mtely 20:51 hours appears
inconsistent wth jail video taken only 20
mnutes earlier where he is seen dragging
M. Paul along the ground and requiring
assi stance to return himto the police
wagon.
The body of M. Paul was found in the alley
at approxi mately 02:41 hours. Tine of death
was sinply established as p.m hours.

Then the sunmmary of both the files is as foll ows:
| trust that the encl osed reports and
phot ographs wi Il be adequate. Should you
require further information, do not hesitate
to contact PCC I nvestigator WIIliam
MacDonal d or | egal counsel to the
Conmm ssi on, Dana Urban.

Now, does that letter refresh your recollection

of the -- sorry.

No, | don't renenber that.

Ckay. So | amgoing to suggest to you that you

nmust have received --

| don't renenber the letter.

Sorry for interrupting. The tinme delay has got
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nme a bit confused. Go ahead.

| don't recall the letter, but that's a standard
letter. | receive letters like that requesting
opi nions on a regular basis and have done so both
before and after this. | have no reason to
believe that that letter was not what it purports
to be.

Al right. Now, it seens to ne that you nust
have had other instructions given orally at sone
poi nt because fromwhat | have read it's pretty
much -- it's pretty difficult to discern what
your task is supposed to be?

| can't obviously conment on your thinkings about
the case. | know exactly what ny task was, and
it was to review the materials and answer the
gquestions that | had been asked, which | did.
Ckay. Well, let ne phrase the question a
slightly different way. D d you receive other
direction other than that letter?

Not that | recall nor that | have a record of.
Have you reviewed your file before comng to
testify this afternoon?

Yes, | have ny entire file wth ne.

And are there any notes or letters in that file

with further instructions other than what is in
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Examr by M. Wodal l

the letter | just read to you?
As | have stated several tines, no.
So what then -- what then did you consider to be
your terns of reference?
M/ terns of reference was to | ook at the post-
nortemreport of Dr. Gray, look at all of the
docunents that | was asked to | ook at and to cone
to an opinion as to whether or not the novenents
of M. Paul were consistent with that information
and that the cause of death was consistent with
Dr. Gray's concl usions.
kay. Al right. Now, where --
Isn't that exactly what |'ve done?
Wiere from-- | don't see any -- fromwhat |'ve
read or fromthe post-nortem exam nation of Dr.
Gray did | see anything asking you to conment on
M. Paul's novenents.
Can you read those instructions again from M.
Morrison?
Yes. 1'll read themslowy if you want to take
note. There's three paragraphs. The first
paragraph is as foll ows:

The unl oading of a native male into an alley

in winter where he was found dead several

hours | ater would al so benefit from your
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J. Ferris (for the Commi ssion)
Examr by M. Wodal l

review of the nedical and phot ographic
evidence in relation to the police wagon
driver's statenent.
Second paragraph is --
Fine. That -- just -- you can stop there --
Yes.
-- because that to ne neans would you | ook at al
of the information and tell us whether or not
medically it would be possible to assess what his
condi tion was and what he was capabl e of doing.
Al right.
That was ny interpretation.
Al right. And you read -- you read that from
that one paragraph |I've just read just now?
Yes. Renenber, |'ve been doing this job for now,
what, 47 years, and | have to read -- | nean, |I'm
recei ving these requests from people who have no
experience in forensic pathology, and | apply ny
experience, rightly or wongly, to ny
interpretation of what they're asking, and if
they don't like what 1've said or they feel |'ve
overstepped ny mark, that's fine, because when
the evidence is ultimately presented in court or
at an inquiry or at an inquest, weight is applied

to that by the legal authorities there, and that
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J. Ferris (for the Commi ssion)
Examr by M. Wodal l

1 evaluation is done on ny information and ny

2 opi ni on, not by ne.

3 Q And in your report you've |listed 57 pieces of

4 evi dence that you considered; is that correct?

5 A Yes.

6 Q And --

7 A Yes.

8 Q | think you already testified that within that

9 body of evidence there were a consi derabl e nunber
10 of i1nconsistencies?

11 A | think there appear to be sone inconsistencies
12 based on the information that | have been

13 provided with today, and ny problemis that | am
14 | ooki ng at sonething that | reviewed seven and a
15 hal f years ago, and | don't have all the

16 docunents, and | can only give you the best of ny
17 recollection, and |I've tried to do that. | think
18 you're asking ne questions that | really cannot
19 reasonably be expected to answer.

20 Q The only question | asked you, Dr. Ferris, that
21 gave rise to the answer you've just given is were
22 there inconsistencies in the body of evidence

23 that you had reviewed, and the answer shortly is
24 yes; is that not correct?

25 THE COWM SSIONER: | don't --
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A M/ recollection is yes.

THE COW SSI ONER: Par don ne?

A But don't ask ne what those inconsistencies were.
" msorry.
MR. WOODALL: I'msorry, M. Comm ssioner m ssed an answer

there. Perhaps you could --
THE COM SSIONER: Wl |, | understood you to say --
A l"msorry. | said --
THE COMM SSI ONER:  Doctor, | understood you to say that on
the basis of the evidence that you' ve heard today

there are sone inconsistencies from what you had

| ooked at before. |Is that not correct? |I|n other
words - -
A Yes, that is correct, but ny -- sorry.

THE COW SSIONER: That's all right. Go ahead.
A Sorry. M recollectionis that at the tinme there
were sone inconsi stencies.
THE COMWM SSI ONER: As wel | ?
A But, | nmean, on a daily basis | read statenents
and reports, and it's not unusual to find
i nconsi st enci es.
MR, WOODALL:
Q And so in this case how did you go about
resol ving the inconsistencies?

A Vll, | don't think I have gone about resol ving
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Examr by M. Wodal l

the inconsistencies. M opinionis really very
restricted. 1've only listed two conclusions. |
haven't attenpted to talk about the validity of
the various statenents because that's not ny job.
What are the two conclusions that you say we
shoul d take from your report?

Wll, if you read page 5 of ny original report,
you will see two conclusions, (a) and (b).

kay. So those are the conclusions that you --
that you expect -- or, sorry, those are the

concl usions that you would ask a reader to

concl ude are based on the application of nedical
sci ence and your review of the evidence?

Well, it's not a question of medical science.
It's a question of ny opinion as a trained
forensi c pathol ogist, which is only one part of
nmedi cal science, and it would not necessarily be
t he opi ni ons of people who've had different
training, but those are ny opinions as best as |
could give them based on the information that was
available to ne and ny interpretation of that

i nformati on.

So those two concl usions under (a) and (b) on
page 5 are the ones that you -- you said a nonent

ago you've only made two concl usions, and are
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Examr by M. Wodal l

those the only two conclusions that you say we
shoul d take from your report?

Vell, | suppose the final conclusion is the fina
statenment, that in ny opinion at the tine of

M. -- that M. Paul was brought to the police
jail at approximately 20:20 on Decenber 5th he
was i ncapable of taking care of his own safety
and was both intoxicated and suffering from
hypotherma. | suppose really there are three
concl usi ons, although the final paragraph is to
sone extent the summary of the first two.

So woul d you then say that we should not take as
a conclusion fromyour report that the position
of M. Paul's clothing at the tinme he was found
dead is consistent with his body being dragged?

That is a part of the process from which

devel oped the final conclusions. |In ny
opinion -- | nean, the position of his
clothing -- | can't recall what the position of

his clothing is now, but | wote at the tine that
that was consistent with his body being dragged,
and | would not nmake that statenment unless that
was ny opinion at that time. | nean, if you
like, there is other evidence that | haven't

referred to that is present in Dr. Gay's report
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that m ght support the fact that his body had
been dragged. He has abrasions on the | ower part
of his body, which are normally caused by
friction novenent of the body against a rough
surface.

But that has nothing to do with the position of
his cl ot hi ng?

But | haven't commented on those. No, but it's
to do wth how he got to that position.

So when you say that the position of his body at
the time he was found is consistent with his body
bei ng dragged, is that a fact that |eads --
Perhaps | --

Is that a fact that led to or fornmed part of your
conclusion that he was incapable of taking care
of his owmn safety or was that a conclusion, in

ot her words, was the reasoning the other way
around, since he was incapable of taking care of
his own safety he must have been dragged to the
position where he was found?

Wien M. Paul was videoed in the police station,
he did not appear to ne to be capable of engaging
in much in the way of voluntary and cognitive
novenent. He was found, and now there seens to

be sone di spute about where exactly he was found,
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but he was found in an alleyway, and the position
of his clothing indicated to ne that he may have
been dragged, and that would be consistent with
ny interpretation of his condition before he |eft
the police station.

Ckay. So is the chain of --

Now, | can't go any further than that.

Was the chain of your reasoning, did it start
with your interpretation of the video, video

phot ographs to be nore precise, as set out in the
bottom of page 4 of your report, and then having
concluded that he was totally incapable of taking
care of hinself at the jail you then figured that
fact into your analysis and further concluded,
further made your statenent about the position of
hi s cl ot hi ng?

Normal ly I would have | ooked at the clothing and
the position of the clothing quite independently
of those other features, but the difficulty is
that | now have no -- nothing in front of ne
which tells ne what the position of the clothing
was.

Now, can you tell the Comm ssion all of the facts
that led to your opinion as expressed on page 4

and reiterated on page 5, and I'll read the
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version on page 4, the |ast paragraph, second
sent ence:

It is ny opinion that at the tine of his

di scharge fromthe Police Jail, M. Paul was

totally incapable of taking care of hinself.
Could you tell nme all the facts that led to that
opi ni on?
Wll, | can't possibly now go over all of the
information that | was provided with in a few
mnutes. | nean, | have explained to you that

when M. Paul was videoed you have seen his

condition at that tinme. | can tell you based on
Dr. Gay's observations that the -- when he was
found dead he had a high blood alcohol. In her

opi ni on he was hypotherm c, and the al cohol did
not account for those -- his clinical appearance,
in ny opinion, and, therefore, | agree with her,
so that when you add the conbination of al coho
and probabl e hypotherm a, this would suggest to
me that the video that we saw in the police
station reasonably reflected his nedical and
clinical state, and in that nedical and clinical
state, as you can see, he does not appear to be
capabl e of |ooking after hinself.

Wll, | don't agree with you, your | ast
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st at enent .

That video may be ms -- well, I"'msorry, that's
fine, but that's your choice, and it's the

Commi ssion's choice to agree with nme, but |I'm
telling you what | thought.

Fair enough, but your |ast statenent assuned that
| was agreeing with you about your opinion of the
video, and | just want you to know that | don't
agree with you on that. Now, to clarify, so
you've said that there are three -- you've
identified three factors in support of your

opi nion that he was totally incapable of taking
care of hinself. One was the high blood al cohol,
one was the hypotherma, and one was the video --
the jail video; is that correct?

Yes.

Al right. Let's deal with the last one first.

| am going to suggest to you that you did not, in
fact, have available to you the videotape before
you wote your report. Do you agree with that or
di sagree or are you unsure?

Wll, if, as | understand, ny report was witten
after ny neeting with the Conm ssioner -- at the
Conmmi ssioner's office, then that report has been

witten after |'ve seen the video.

88



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 00 N OO 0o A W N +—» O

o » O » O

J. Ferris (for the Commi ssion)
Examr by M. Wodal l

So is that belief then based on your inference
fromthe sequence you just described?

Wll, it's based on the docunents that | have in
front of ne.

Ckay. One of the docunents --

l"msorry, | --

One of the --

| just don't recall accurately everything.

| ' m suggesting to you that you mght be in error
on that point, you mght have only had stil

phot ographs and not a video at that stage.

Wll, then when did | see the video? | nean, |
stated in ny letter of the 17th that | have seen
the video at the Comm ssioner's office, and |
know that | did see a video at the Comm ssioner's
office. |If you are suggesting that, in fact, the
date that | saw that video was not the 8th of
Novenber, that's fine, but | -- because | have no
record of that date

Your recollection of having seen the video is
based -- sorry -- at the neeting of the 8th of
Novenber is, | suggest, based solely on your
review of your letter dated April 17th, 2000, to
Don Morrison; is that fair?

No, because | do recall seeing the video in the
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Commi ssioner's office.

Ckay. But the sequence of events is that you
were at -- you had a neeting at the

Conmm ssioner's office on the 8th of Novenber,
2000; is that correct?

Yes.

And then you --

That' s ny under st andi ng.

Right. And you concl uded your report on the 27th
of Novenber, 20007

Yes.

And you've -- in that report you' ve identified 57
itens of information that you consulted?

Yes.

And in that list there are a nunber of
phot ogr aphs, and indeed they're described as, if
you |l ook at item 53, a series of 24 black and
whi t e phot ographs apparently printed froma video
film Does that --

Yes.

Does that refresh your recollection as to what
you saw when you -- before preparing the report?
Wll, it doesn't clarify the issue that you are
trying to address, and the obvious solution to

this apparent conundrumis that this report,
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whi ch was dated 27th of Novenber, is a fina
report of a draft that | would have gone to the
nmeeting on the 8th of Novenber with and that when
| saw the video | did not add that to the |ist of
docunent s.

Al right.

That's the nost |ikely explanation.

Vel l, |look on page 4.

And if | failed to put that --

CGo ahead. I'msorry, I'minterrupting.
If by failing to put that on the list -- I'm
sorry. |I'msorry about the delay. But if |

failed to add that video to the |list of docunents
and information that | was provided with and it's
caused this confusion, I"'mterribly sorry, but I
did see the video in the Police Conplaints
Conmmi ssi on of fice.
Now, if you |ook on page 4 of your report, the
| ast paragraph, it states:
The vi deo phot ographs show that M. Paul was
unabl e to stand,
and so on. Do you see that?
Yes.
And again you' ve referred to photographs, but

you've not referred to the videotape, the live
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action videot ape?

Correct.

So does that refresh your nmenory that what you
had in front of you was the photographs but not

t he vi deot ape?

No. | keep telling you -- I'msorry, but -- |I'm
trying not to get irritated about this, but how
many tinmes do | have to say to you | saw the
video in the Conm ssioner's office, and you keep
trying to tell nme that | didn't, and that's not
correct. | may well have not nodified ny draft
report to take into account that video, and |
have apol ogi zed to the Conm ssion about that,
and, I"'msorry, but I did see the video, and |
recall seeing the video.

| am going to suggest to you that M. Dana U ban
on 15th of April, 2002, testified before a
special commttee of the |legislature, and at
pages 337 to 338 he testified under oath that you
did not have the videotape at that neeting. Does
that refresh your recollection as to whether you
had the videotape at that neeting?

No, ny recollection is that | did have that
video. | didn't have it, but it was shown.

And we' ve been disclosed a letter from M.
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Rynevel d dated -- a new Police Conplaint

Conmi ssioner -- dated the 10th of February, 2004,
where he says that one of the reasons that he was
suggesting that this Conm ssion be called was
because that videotape was not avail able for M.
Morrison to review during M. Mrrison's tine.
Does that refresh your recollection as to whether
you had the videotape shown to you at that

nmeeti ng?

No. You would have to explain to ne then how
saw the video in the light of those statenents
because | did see the video.

Now, goi ng back to the purpose of your

di scussions and neeting with M. Mrrison and M.
Urban on that date, Novenber 8th, 2000, do you
have in front of you your letter dated Apri

17th, 2002, to M. Morrison?

Yes, | do.

And this letter refers to a neeting that occurred
before you finalized your report; is that
correct?

Yes.

And you've said that there may have been a draft
report, but, in fact, you don't have a copy of a

draft report to confirmthat this is not only the
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draft but, in fact, also the final; is that
correct?
Vell, it won't be the final because it's dated on

a much later date.

Wll, what I'msaying is there may have been one
report, which is this report, you re-dated it and
submtted it, or you may have had a draft, you
just can't recall which of those is correct?
VWell, there will have been a draft. | always do
a draft. Even today | do drafts. And it may be

that | had to change the date, and | cannot tel

you what el se was changed. | sinply can't do
that. | don't have a copy of any draft on ny
file.

Now, one of the things that you discussed with
M. Uban and possibly with M. Mrrison in
attendance is described in the second paragraph
of that letter, and you say as foll ows:
W di scussed these cases in sone detail, and
| renmenber there was considerabl e di scussion
as to the way --
sorry --
as to the best way to further the
investigation. As | recall, there was sone

concern expressed by yourself,
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meani ng M. Morrison,
as to the difficulties of persuading Crown
counsel 's office to open --
sorry --
to reopen an investigation that they had
al ready reviewed and decided that no further
action was required.
That's what you wote to M. Mrrison on Apri
17th, 2002, correct?
Yes.
And so you were part of a discussion --
Yes.
You were part of a discussion that was not
confined to determ ning how M. Paul died but on

the best way to further the investigation as

wel | ?
Yes. | -- | don't recall the details of the
di scussion. | know it would not be ny job nor,

for that matter, really, ny knowl edge to discuss
the role of the Gown's office. M know edge
relates nore to the coroner's role and how t he
coroner investigates cases, so that that's
probably why | suggested that an appropriate step
m ght be to involve the coroner. It certainly

would not be for ne to conmment on the role of the
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Cown office, and I wouldn't do that.

But the nature of the discussion, | amgoing to
suggest to you, was essentially this. M. U ban
had a theory about how M. Paul died, and he was
frustrated that no public body was taking up his
t heory and undertaking an investigation; is that
correct?

Wll, | can't coment on that. | nean, how can |

comment on M. UWUrban's theories that | don't know

about ?

Wll, he -- because he --

M . Conm ssioner, | amconcerned about -- |'m
sorry. M. Comm ssioner, | am concerned about

the tinme frane that this is taking because |
really amlimted in ny tine availability today,
and I'mnore than willing to nake nyself
avai |l abl e on anot her occasion, but some of this
questioning is really not appropriately addressed

to ne and ny know edge involved in this case.

THE COW SSIONER: Certainly the last question --

I"msorry that it's taking so |ong.

THE COW SSI ONER: The | ast question would fit within your

description, | agree. Now, you'll have to tel
me, Doctor, when it is that you have to | eave,

and what | will do --
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A | need to | eave within about five mnutes.

THE COW SSIONER:  All right. W'Ill carry on then for five
m nutes, and at the end of that tine then we wll
adj ourn and you may be on your way, and | wl|l
make a determ nation as to whether or not it's
necessary to bring you back, sir. Thank you.

A | certainly amw lling to cone back, and that
represents no problem W can find sone nutua
time. 1'mhappy to do that. And I'mterribly
sorry that perhaps |'ve diverted the attention of
the Comm ssion and the reason that it's gone on
so long is ny fault, and | apol ogi ze.

THE COM SSIONER:  No, it's not your fault. Thank you. Go
ahead, M. Wodall .

MR, WOODALL: Yes. M. Conm ssioner, with view to your
comrent about the |last question | asked, | do
want to pursue that area, and perhaps ny next
guestion will make it clear why it's rel evant.

THE COW SSIONER:  All right. That's fine. The other
guesti on woul d have been confused, and the doctor
was quite right in taking objection to it, so go
ahead.

MR, WOODALL:

Q At the neeting with M. U ban and where M.

Morrison was attendant for sonme period of tine
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there was di scussion in your presence about M.
Urban's theory of the case; is that not true?

| don't -- | don't recall that. That may be
correct, but | don't recall it.

And was there al so discussion in your presence
about M. Uban's frustration that no other body
woul d take up what he thought to be a necessary
further investigation of the matter?

M/ comment in ny letter mght actually inply
that. | don't recall that. But | do recall ny
comrent about the potential role of the coroner
in this case because a coroner at that tine, and
| believe it's still the sane, has the ability to
inquire without necessarily attaching |ega
responsibility for a death, and | think that's a
useful process, and | would have probably
suggested that.

So while your recollection is understandably a
bit foggy given the passage of tinme, it's at

| east possible and indeed |likely that there was
di scussion at that neeting about M. Urban's
frustration with the fact that in his view at

| east this wasn't being investigated or pursued
properly?

| think what | would prefer, the way |I'd prefer
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to interpret these comments of mne, sort of ny
docunented recollection, is that the best nethod
of pursuing this inquiry was discussed. | don't
recall coments on, you know, which was the best
met hod, and that may even have gone on after |
left. | sinply don't know.

MR. WOODALL: Gven Dr. Ferris's comment that he needed to
|l eave in five mnutes, this may be an appropriate
pl ace to break, M. Conmm ssioner.

THE COW SSI ONER: Thank you, M. Wodall. Doctor -- yes.

MR. MARTLAND: And | wonder, M. Comm ssioner, very
briefly, if we mght ask to have two docunents
that this witness did refer to nmade exhibits.
First, Dr. Ferris's letter to M. Morrison, April
17th, of 2002, if that could becone the next
exhi bit.

THE COW SSIONER: M. Morrison's letter.

MR. MARTLAND: Sorry, Dr. Ferris's letter addressed to Don
Morrison April 17th, 2002.

THE COM SSI ONER:  Yes, certainly. |It's been referred to.
That shoul d be marked.

THE REG STRAR:  82.

(EXH BIT 82: Letter to Don Morrison fromDr.
Ferris dated April 17, 2002)
MR. MARTLAND: And next the newspaper report that the
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W tness was referred to. And we have only an
e-mail that has the text of the same article that
M. Arvay referred to fromexactly the sanme date.
| f that could becone the next exhibit, please.

THE COW SSI ONER:  Yes, it can, because it was identified
and referred to.

THE REG STRAR:  83.

(EXHBIT 83: Newspaper article dated April 17,
2002)

THE COMM SSI ONER:  83. Doctor, thank you very nmuch for
your tinme today. W appreciate your effort in
having to travel sone distance to be with us. |
w || ask Conm ssion counsel to be in touch with
you with regard to whether or not you're required
further, sir, and thank you once again. W'll|
adj our n.

A M. Comm ssioner, can | say that we started this
norning at | believe 1:30 your tine.

THE COW SSI ONER: W di d.

A M/ travel arrangenents would allow us to start at
one o' clock your tine if we have to start again.

THE COMM SSI ONER:  That's useful. Thank you very nuch.

THE REA STRAR: W wi |l now adj ourn.

THE COW SSI ONER: W' || adj our n.

( PROCEEDI NGS ADJOURNED AT 4:00 P. M.)
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| hereby certify the foregoing to
be a true and accurate transcript
of the proceedings transcribed to

the best of ny skill and ability.

Leanna Smth

O ficial Reporter
UNI TED REPORTI NG SERVI CE LTD.
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