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Subm ssi ons by M. Cowper

Vancouver, BC
January 7, 2008
( PROCEEDI NGS RECONVENED AT 9:35 A M)

THE REG STRAR. Order. Al rise. This inquiry is now

resuned.

THE COWM SSI ONER: M. Cowper .

MR COWPER

Thank you, M. Conm ssioner. W have a nunber of
matters which will require your direction this
nor ni ng, and perhaps | can set the table for the
nost i nportant question.

What we had schedul ed for this week was
primarily the evidence of Sergeant Sanderson and
Detective Instant. The tentative schedul e
circulated before Christnmas was that we woul d
start this norning with Sergeant Sanderson and
then go to Constable Instant later in the week,
and they are both -- Sergeant Sanderson is
present and avail abl e and Constabl e I nstant can
be available this week. A couple of issues have
arisen and | think you'll have to hear from other
counsel. Let me just try to set the stage. The
first question is whether we commence this
nmorning with the evidence of Sergeant Sanderson.
There are two issues, and M. Wodall and | have

j ust been speaki ng before you conmenced the
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hearing this norning with respect to it, and so
"1l et himspeak his piece. The essential
issue fromny point of viewis that we have been
maki ng inquiries of the Vancouver Police
Departnent respecting requests from ot her counsel
for the entirety of Sergeant Sanderson's
disciplinary file. Hs disciplinary file in
relation to the events concerning M. Paul have,
to ny understandi ng, been disclosed sone tine ago
and those have been avail able for counsel. Wth
respect to the entirety of his career and he was
-- at this point had been serving for, | think,
over 15 years. There are sone nine other matters
which were the subject matter of conplaint or

ot herwi se, | understand, and which are noted in
his file as being resolved. W have not been
able as of this norning to review those nine
matters in any kind of detail. It may be they
are of no consequence. None of themrelate to
Frank Paul or the events that are, strictly
speaki ng, the subject nmatter of Phase 1. | at
this point as counsel can't tell you that they're
clearly irrelevant or that there's any |ine of
inquiry and | don't think anybody else in the

room can venture any under standi ng of that.
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There is certainly nothing at this point that
appears to nmake themdirectly relevant either to
his credibility in the broadest or his --
anything to do with matters we're enbarking into.
Having said that, M. Wodall's position is that
he does not w sh Sergeant Sanderson to commence
his evidence or to testify this week until he's
had a chance to review those and to decide

whet her he objects to them being produced and to
respond to any other counsel who takes the
position they're relevant. Let ne tell you that
the logistical reality I"'mtold by VPD counsel is
that they' ve been called back from storage, that
they were placed in storage sone |ong period of
time ago and they understand that they were

pl aced in storage. W do not have either

confirmation that they --

THE COMM SSIONER: So they are to be produced?

MR COWPER

As | understand it from M. Hern, he hopes that
they will be available for review by counsel
under the normal undertakings today. W don't
have a guarantee of that but that's the effort
that's under way. From ny perspective as counsel
for the Comm ssion, ny preference would be to

start with Sergeant Sanderson this norning, M.
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Whodal | has asked for and |I've given himleave to
| ead Sergeant Sanderson's evidence in chief. At
its worst, Sergeant Sanderson will at sone other
time have to deal with other disciplinary matters
which don't deal with Frank Paul at all, and |
think that's a distinctive enough subject matter
and it frankly seens to me unlikely to | ead
anywhere, that we ought to get on with it. Now,
M. Wodall doesn't agree with that and you'l
have to give us directions. Let ne tell you that
the option -- | have a couple of options that can
be available. W can stand down today, see if

t hose can be nmade avail able to counsel, conme back
t onorrow norni ng and deci de who is best situated
to testify. Constable Instant can testify
tonorrow norning, we can start with himrather

t han Sergeant Sanderson, so that is, if | can put
it this way, another option for your
consideration. | think at this point that's the
central decision that | should identify that you
shoul d deci de, and other counsel w |l undoubtedly
want to be heard on it. | should indicate, since
we are opening this hearing, that there are other
applications that | should identify that you're

going to have to determ ne. Sone of them nmay be
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only in witing but just for the sake of the
record.

|"ve been notified by counsel for the
comm ssioners -- of the Police Conplaint
Conmmi ssioner that there will be an application to
obtain a ruling that sone or all of the
comm ssioner's files not be produced on the basis
of what | understand to be a clai mof
deliberative privilege. | won't express it
because | haven't received the application yet
but | understand the position to be that a
comm ssioner's determ nation of what discretion
they' re exercising under the statute and whet her
-- and what decision to nmake in respect of a
particular conplaint is covered by a deliberative
of privilege and that ought not to be inquired
into by you or the docunents in relation to those
matters shoul d not be produced by the current
comm ssion. M. Ryneveld, the current
conm ssi oner, has said he asserts no such
privilege and will produce at your direction any
or all of the files under his control subject to
any ruling in respect of a privilege asserted by
any of the other three comm ssioners whose

offices covered the tinefrane that we're
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concerned wth.

There's al so, | should say, sone outstanding
docunentary requests from M. Ward on behal f of
his clients. | understand, although I've not
seen it, that he has circulated a Notice of
Motion, and | don't know if he circul ated an
application under the rules yet, but | expect
that that wll also deal with sone disclosure
docunments from the VPD or other sources.

So that's -- the imediate need for your
direction is what we ought to do this norning,
and as | said earlier, ny preference would be to
comrence Wi th Sergeant Sanderson, direct M.
Whodal | to commence his evidence and then go from
there. The alternative would be to start with
ei ther Sergeant Sanderson or Constabl e | nstant
tonmorrow. |If you decide not to start today, ny
preference would be to | eave that option for
counsel to deal with after we find out the
| ogi stics respecting the conplaint files. If we
can get that decided today, then | think we can
start tonorrow norning.

There is one other thing which M. Wodall
dealt with ne just before the hearing and nmaybe |

shoul d, for the sake of conpl eteness, address it.
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As you know, there have been two recordings
circulated early in the piece respecting the
audi o recording fromthe videotape canera and the
audi o recording fromthe m crophone at the
counter on the day in question. As | indicated
bef ore the break, those have been circulated to
all counsel. They're very difficult to nmake out
and we have endeavoured, as Conmm ssion counsel,
to listen to those tapes and produce a suggested
transcript and I've circul ated that over the
break to all counsel. | have not had any
response from any counsel either agreeing or

di sagreeing with the transcript. It wasn't
intended on ny part that we would be testifying
as to what was on the tape but that that would be
avai |l abl e and then hopefully we coul d work
towards an agreed upon transcript. There is no
agreenent at present. M. Wodall's concern is
that that transcript or the tape nay be put to
his client in cross-examnation. M/ position on
that is that that is fair ganme. In other words,
the transcript is not evidence for anybody and
that the contents of the tape are fair to put to
the wtness to the extent that there's a basis

for cross-exam nation, and Sergeant Sanderson can
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agree or disagree with any suggestion that those
are on the tape. ldeally, we would have had sone
CSl-1ike operation to produce a perfectly legible
tape. There have been several efforts to produce
a legible, an easily audible tape, and we have
not been able to get one that's anything other
than difficult. That nmay change but at this
point | don't think that prevents a witness from
fairly testifying in the context of their nenory

as to what they recall.

THE COMM SSIONER: Is it suggested that Sergeant Sanderson is

MR COWPER

on the tape?

There's no question that he's on the tape and the
question | think that M. Wodall -- | don't want
to msstate his position. | understand he may or
may not take any exception to the transcript. He
says he's listened to the tape and not been able

to make out the statenents which were recorded.

THE COM SSI ONER: W heard the tape and that doesn't surprise

MR COWPER

ne.
Yes. Candidly, three of us listened to it on
many occasi ons to produce what we produced so
it's our best effort, and |I'm not suggesting in
any fashion it's an easy undertaking. Having

said that, | think what M. Wodall's concern is,
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if we nove towards an agreenent that that's the
transcript, then he can deal with that. Wat
he's having difficulty with is, or his issue is
ot her counsel advancing portions of the
transcript to a witness in the box, and | don't
think there's any alternative other than to say
the wtness has to deal wth it on the basis that
may or may not have occurred as set out in the

tape. Those are ny subm ssions this norning.

THE COMM SSI ONER:  So | understand, the published notice

MR COWPER

certainly given several weeks ago was that we
woul d be proceeding with Sergeant Sanderson this
nmorni ng, and you're prepared to proceed with
Sergeant Sanderson as his counsel, | take it,

t hi s norni ng.

Well, as | understand it, M. Wodall's position
is that we cannot proceed with Sergeant Sanderson
until the two issues of his disciplinary record

and the tape are clarified.

THE COW SSI ONER: Apart fromthat, he's ready to testify.

But those are concerns of his counsel ?

MR COWNPER:  Yes.
THE COMW SSIONER: | see. Thank you. M. Wodall.
MR WOODALL: M. Comm ssioner. Thank you. You may recal

that in Novenber there were a nunber of instances
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where, during exam nation or cross-exam nation,
W t nesses were asked about the existence of
docunments and then there were applications nade
or perhaps less fornmal requests nmade for further
docunents regardi ng those witnesses. |In the
context of that, about hal f-way through the |ast
phase of the hearings, | rose and asked for a
direction that all of the docunents that are
relevant to M. Sanderson be produced before he
has to testify. | pause to note that ny friend
has drawn a distinction between exam nation and
cross-examnation and in ny submssion it's not a
hel pful distinction because obviously M.
Sanderson is going to want to address in direct
exam nation all of the points that are rel evant
and have his opportunity to tell his version his
way before he's cross-exam ned. One of the

i ssues that has been outstanding is the
possibility that disciplinary files relating to
matters other than M. Paul mght be produced and
m ght be put to M. Sanderson. Wat | very
strongly desire is to have that issue resolved

before M. Sanderson testifies. It's --

THE COW SSI ONER: M. Wodal | , excuse nme for interrupting.

The file with respect to Sergeant Sanderson's

10
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i nvol verent with Frank Paul has been discl osed;
is that correct?

There is a separate issue with respect to that.
Part of that file was disclosed sone tine ago.
Yest erday evening | received a docunent fromthe
Vancouver Police Departnent, a very significant
docunent fromthat file, that ny client has never
seen. He doesn't -- he doesn't recall ever
seeing it during the period when the disciplinary
proceedi ngs were occurring and it is not part of
the disclosure that | have, and so that is
probably a relatively small issue. |If we stood
down for a brief period of tine, I would be able
to address that docunment with M. Sanderson. So
that is an issue. It's not the kind of issue
that would pull things to a halt but it would
require a brief 20-m nute adjournnent.

The larger issue is the other disciplinary
files. M. Sanderson has been shown what | ooks
i ke an eight-by-ten index card which has on it
ei ght or nine names and then a one-word caption
such as "resol ved" or "unsubstantiated" or
what ever. Those go back to the early '80s. M.
Sanderson is unable to renenber what any of those

are about, and so it's not -- what he knows and

11
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what | know is there are these issues that may or
may not be put to him and before he begins his
examnation | would like to know is that
sonething that he's going to have to be
confronted with at any point. |If it is sonething
that is going to be open in cross-exam nation,
obviously it's sonething that counsel m ght w sh
to put to himin direct exam nation. That's one
of the issues.

The next issue is the audio transcript.
Again, what | wish to know is what the status of
that transcript is going to be. |I'm presum ng
that at sone point sonebody is going to suggest
that transcript should becone an exhibit and
shoul d serve as evidence of what the tape which
is, to ny hearing at least -- to ny hearing, |
can't understand anything that's on it. But at
sonme point | presune that sonebody is going to
suggest that transcripts should becone an
exhibit. | would sinply like to know the status
of that. | don't knowif there's consensus in
the roomthat it is nore or |less correct or
vi ol ent opposition it is nore or |ess correct,
but there are sone statenents in it that are

likely going to be said to be M. Sanderson and |

12
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would like to know if those statenents in the
formthey are in this transcript are going to
becone the evidence of what he actually said,
then | would |ike to know that so that | can have
himaddress it. That's the second thing | would
i ke to have addressed before he testifies. And
| don't know, it may be that there isn't great
debate. It nmay be that people are going to say
no, the transcript says other things, that sone
counsel in the room m ght dispute what the
transcript says, and | would sinply like to know
before M. Sanderson is called upon to testify
what is the case against himthat he has to --
what are his statenents and actions that he has
to expl ain.

Athird issue is that | received -- sorry,
on Friday | had the opportunity to review a file
that | had not reviewed before from the Vancouver
Police Departnent and there are docunents in that
that | believe are potentially relevant. | have
di scussed those docunents with M. Sanderson but
he has not seen them because | did not obtain
t hem nysel f, copies of them nyself unti
yesterday. M. Sanderson has seen them at sone

di stant point in the past but he hasn't seen them

13
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at any point relevant to this hearing. |If | |ead
t hose docunents through M. Sanderson,

undoubt edly other people will wish to see them as
well, and | don't know whether the other parties
have seen these docunents, | believe they have
not seen them and that's an issue that | think
needs to be resolved, not from M. Sanderson's
perspective but fromthe perspective of other
counsel. In short, M. Sanderson has docunents
he may wish to refer to in his exam nation that
ot her parties have not yet seen.

In sunmary, | go back to the application for
directions that | nmade back in Novenber that
there be a determnation of all the docunents
that M. Sanderson is going to have to deal wth
in his testinony and that those determ nations be
made before he's asked to testify. And related
to that is the possibility of docunents going in
after he testifies that will bear directly on his
evidence. In that context |'mreferring
specifically to the audio transcript. It would
be unfortunate from M. Sanderson's perspective
if he were to testify in chief and cross and then
at sone later point there be a determ nation that

a statenent he disputes in the transcript was in

14
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fact made by him And so | would like to know if
there's sone factual certainty so far as that can
be as to what the status of this docunent is.
|'ve been calling it a transcript. Wat it is is
a docunment, as | understand it, prepared by

Conm ssi on counsel and there are two of them
relating to two different presentations of the
sane audi o interchanges and they're not even
consi stent between thementirely, and that's not
surprising because what may be heard from one

m crophone may be heard differently froma nore

di stant m crophone or there may be other issues.

THE COW SSI ONER: From what M. Cowper tells ne, | don't

think, M. Wodall, it should be referred to as a
transcript at this point. It's nerely a
suggestion as to what nay be on the tape. For ne
to accept that as a transcript and to accept it
as an exhibit, I would have to be satisfied that
it's accurate and I may not be satisfied it's
accurate after | hear it. Certainly | can't nake
much out of the tape at all. So | gather that

M. Cowper is saying we've done the best we can
to try and assist counsel by what we take from
the tape. It may or may not be accurate.

| think the first point that you raise is

15
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that you require a short adjournnment in order to
talk to your client wwth respect to a docunent
whi ch has just cone to light fromthe Vancouver
Pol i ce Departnent and | think counsel should see
t hat docunent once you have it past your client.

Yes?

MR HERN: M. Conmm ssioner, on behalf of the VPD, I'd like to

address the four points M. Wodall has nade with
respect to these docunents. The first is with
respect to the first point that he nade regarding
this docunent that allegedly was not produced.

An inportant distinction is what the VPD has
produced to Conm ssion counsel and what

Commi ssi on counsel has produced to all the
counsel in the room So there should be no

m st ake that the VPD has produced all the
docunments that it has as they' ve obtained themto
Conmm ssi on counsel that are relevant to Frank
Paul . For exanple, all the docunents relevant to
Phase 1 were produced but also all the docunents
that we had that were relevant to Phase 2 were
produced. That includes Detective Staunton's

i nvestigation and major crine investigation and
Don Boutin's internal investigation docunents.

The docunent that M. Wodall is referring to is

16
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a nmenorandum fromthe internal investigator
Sergeant Don Boutin, regarding the discipline,
expl ai ning the discipline sanctions that he was
reconmendi ng, and that is at the very begi nning
of his file and that was in the hands of
Conmm ssi on counsel. | understand that they took
that to be relevant to Phase 2 and therefore did
not send it out with the Phase 1 disclosure and
they may wish to speak to that. The reason it
was provided to M. Wodall to ensure he had it
is that it bore sone rel evance on whether the
di scipline records and the Human Resources file
records were rel evant.

So that brings ne to the second point. Wth
respect to -- M. Ward nmade a request of
Conm ssi on counsel sone tine ago asking for the
Human Resources file on these two officers,
Const abl e I nstant and fornmer Sergeant Sanderson
and for the discipline records. The VPD has
al ways stated that we have docunents |ike that.
Whet her they are relevant or not is an issue that
needed to be worked out as between Comm ssion

counsel and M. Wodall and M. Crossin.

THE COMM SSI ONER:  Sone of those files haven't yet been

produced or parts of them

17
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MR. HERN: Exactly. Because the rel evance of a personnel

file, for exanple, including things such as

| eaves of absence and sick tinme is marginal at
best, if relevant at all. And it's inportant of
course that it contains personal information
about M. Instant and M. Sanderson that they
shoul d need to vet those first. Those two things
are separate, the Human Resources file and the
discipline file. The Human Resources file, M.
Whodal | had an opportunity to review it on
Friday, | understand, and that he has had

di scussions with Comm ssion counsel and there's
been sone resolution as to how those are to be
dealt with. The files are here in this roomfor
distribution to other counsel. That can be
resolved very easily. Wth respect to the
discipline files, those are old disciplinary
records. For exanple, former Sergeant Sanderson
was sworn as an officer in 1980 so various
conplaints naturally cone in over an officer's
career and are typically resolved. |In this case,
we understand they're all resolved. The only
indication as to how they were related to the
Frank Paul file is that the internal

i nvestigator, when he was considering what

18
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di scipline to recommend for fornmer Sergeant
Sanderson, |ooked at a card which stated that
there were these nine conplaints and that they
had been resolved. It doesn't appear anywhere
that he actually | ooked at the files. They don't
appear anywhere in the Frank Paul investigator's
files. So that's an issue that we have the
record, again, it wasn't sonething we woul d have
produced at the outset but we advised that we can
produce it subject to Conm ssion counsel's
direction as to rel evance and any objection from
M. Wodall. And so those will be in, we
under st and, hopefully by noon today.

The third item M. Wodall nentioned was the
audi ot ape and what to do with the circul ated
docunent, and we take the same position as M.
Cowper on this, that it ought to be put to a
witness and if a witness can identify it, then
fine, but otherwise it should only be identified
as an exhibit for identification.

The last thing that |'ve already touched
upon which M. Wodall nentioned at the end is
with respect to that Human Resources file.

Again, | have that here, and | don't believe

that's an issue that's going to delay forner

19
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Sergeant Sanderson's testinony. The VPD s
position on this would be that M. Sanderson

shoul d go ahead today.

THE COM SSI ONER:  Thank you. Did you wish to say sonet hing,

M. Ward or M. Kelliher?

Yes, please. M. Comm ssioner, | support the

subm ssions of ny friend M. Cowper and it is ny
client's view that we should proceed this norning
wi th Sergeant Sanderson for the reasons M.

Cowper has explained. | do wsh to say a word
about the state of docunent production because |
was listening to ny friend a nonent ago and ny
nane came up with respect to triggering sone of

t hese docunents that have new y been produced.
have since sonetinme in Novenber been making
requests for docunents that | perceived would be
rel evant and in the hands of the Vancouver Police
Departnment and | have nmet with [imted success
such that | did prepare a notice of application
seeking by category a nunber of docunents that |
expect are in the hands of Vancouver Police
Departnment and are relevant to this inquiry. |
just realized, and | apologize to all, that when
| attenpted to circulate the Notice of Mtion by

e-mail, | actually neglected to attach it to the

20
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e-mai | docunent so | will rectify that error

i mredi ately once | have the opportunity. Suffice
it to say, | have been concerned for many weeks
about the state of Vancouver Police Departnent
docunent production and I remain very concer ned
in light of what | heard just now that, as M.
Wodal | said, a very significant docunent has
just come to light, and in ny respectful

subm ssion there's no reason why this should be
happening at this stage of this inquiry given the

time that's been spent preparing for it and I'm

very concerned about that. But, as | say, | do
feel that we're all here. | know counsel is here
from Toronto as well, we should proceed as

schedul ed, in ny subm ssion.

THE COMM SSI ONER:  That certainly is ny wish that we proceed

MR COWPER

but 1'm concerned with M. Wodall's statenent
that this docunent has recently cone to |light and
his client hasn't had an opportunity to see it.

| understand that that could be acconplished in a
very short period of tine. Then what about the
di stribution of that docunent to other counsel?
So they' Il have that for the benefit of

exam nation if they w sh.

Just a couple of comments, if | may, M.

21
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Conmi ssioner, just to clarify a couple of things.
Firstly, | should indicate, because M. Hern |
think felt he was under fire on one of these
matters, the small docunment which M. Wodall
referred to -- | shouldn't say snmall but the
docunent referred to that | believe is a

menor andum dat ed January 10, 2000 was produced in
the fall by the Vancouver Police Departnent as
part of their general production, and it was
circulated to all counsel we believe in Novenber.

| don't think in fairness --

THE COM SSIONER:  It's just that M. Sanderson hasn't seen

MR COWPER

it; is that correct?
| think what happened was -- | don't think we
shoul d overstate the production issues of this
docunent, | just think frankly the rel evance of
it in his evidence wasn't brought honme to M.
Whodall and it may have been slipped between the
cracks sonmewhere but we believe that it was
produced to all counsel earlier as part of the
Phase 2 disclosure. | think it is fair and he
ought to have an opportunity to review it before
he testifies.

Wth respect to the audio transcript, |

actually would ask formally that the parties who
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Subm ssi ons by M. Cowper

are interested in this review the transcript and
indicate to me by e-mail or otherw se whether
they take exceptions to the transcript. W have
listened to the tape dozens of times in order to
try to obtain a fair transcript from M

under standing as of sort of press tine this
nmorning is that neither -- no other counsel has
taken that effort. CQCbviously in the nornal
course of evidentiary process that woul d give us
a basis on which to reasonably suggest sonething
to a witness but nothing further. It is, |
think, preferrable for all parties that if we
could reach some agreenent on at | east portions
of the transcript, that would be preferrable. |
don't with respect think that the matter has to

be adj ourned generally for that purpose.

THE COMM SSI ONER:  No, we don't need to cone to that agreenent

MR COWPER

before M. Sergeant Sanderson testifies. He can
accept what's on there or deny it.

| do have, just to give you options in which to
operate, | understand his evidence in chief is
likely to be half a day and it may be, given the
timng that we have, that if we stood down this
nor ni ng, that that would give M. Wodall an

opportunity to review both the docunent that he's
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Subm ssi ons by M. Cowper

spoken about from 2000 and an opportunity for us
to clarify the existence of these other files and
then we woul d have overnight in all likelihood to
deal with the issue of the disciplinary files, if
necessary. That's an option. So I'll leave it
with you on this basis. | think we could stand
down for the norning, we could go ahead this
nmorning as |'ve suggested, or we could stand over
until tonorrow norning for Constable Instant.
Those are really the three choices | can offer

you.

THE COM SSIONER: | don't see any real need to stand down

this norning. As far as | understand fromthe
audi ot ape, there has been no general agreenent
with respect to the suggested translation that
you have produced for counsel to consider from
the tape. Sergeant Sanderson can either accept
or deny what's on that tape if he so w shes once
he hears it. Counsel can certainly make
suggestions to himas to what they believe is
i ndi cated, and he can deal with that when it's
put to him

As far as the file is concerned, the
disciplinary files that are going to cone up, if

-- | understand they're to be produced |ater
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Subm ssi ons by Counsel

today or can they be, M. Hern.

MR. HERN: That is our hope. They're comng in from an

off-site storage. | understand the only party
that has asked for those is M. Ward from an
earlier request and he wi shes to proceed so

per haps - -

THE COMW SSIONER: I f we proceeded on the basis that once

VR WOODALL:

those files are produced and if they are
determned to be relevant as far as this inquiry
is concerned, then we may consider having

exam nation wth respect to those files or
portions of those files at another tine and if
Sanderson has finished testifying recall him and
deal with that narrow issue only. Wuld that be
accept abl e?

It's certainly not very desirabl e because there
are other issues that are related -- potentially
related in an indirect or even direct way to
those disciplinary files. |If M. Sanderson, for
exanpl e, is tal king about his career and what he
has done in his career up to that point, which
woul d be relevant to the Comm ssion's exam nation
of what sort of person he is which in turn may be
rel evant to any judgnent the Comm ssion m ght

make about whether he is likely to be a person of
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Subm ssi ons by Counsel

call ous character which, as | understand it, is
at | east one of the accusations he's facing, then
before he describes his successes and ot her
aspects of his career he should have a right to
know what he's going to face. Now, | note that
M. Ward is the only one who has asked for these
docunents, is content to go ahead this norning.

It seens to ne that there is, in essence, an
election. If M. Ward is content to go ahead and
we're content to go ahead, then perhaps the
ruling should be that those disciplinary records,
whi ch go back in one case 24 years ago, sinply
ought not to be considered. It strikes ne that
they're relevance is, fromwhat | can tell, would

be margi nal at best.

THE COM SSIONER: It certainly sounds that way.

VR WOODALL:

Yes. It is usually the case that by analogy to
crimnal or civil proceedings a person mght be
cross-exam ned on convictions that he has
sustained but if a person was charged, for
exanpl e, but not convicted, then you woul d not
put those matters to him That is essentially
what | understand the issue is with the file.
am not conceding at all that they would be

relevant. Al I'msaying is that before M.
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MR WARD

Subm ssi ons by Counsel

Sanderson testifies, | think in fairness he ought

to know what he's going to be confronted w th.

THE COM SSIONER: All right. That's fair. M. Ward, can we

proceed?

In nmy view we certainly can but if there's sone

suggestion that by proceeding, the right, if any,
to review the disciplinary files and use them if
relevant, is lost, then | would elect not to
proceed. In other words, if M. Wodall's

subm ssion that | be put to sone sort of election
is accepted, then ny election wuuld be to wait
for those records but just so it's clear -- and |
don't know frankly whether the contents of these
file are going to be relevant to the Paul matter
or not because | didn't have any dealings with
the witness. But if, for exanple, the w tness
takes the stand and testifies in glowng terns
about his career as a police officer and it turns
out that in the nine conplaints that we're aware
of there were conplaints about his actions as a
menber of the jail staff that inpact upon how he
dealt with M. Paul, then clearly that evidence
shoul d be subject to being tested and probed and
the records provide the ability to do that, so

they may well be quite relevant. But in ny view,
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VR WOODALL:

Subm ssi ons by Counsel

the wtness's evidence in chief, if you wll, is
likely to be fairly long, although M. Wodall
woul d be a better judge of that than I, and if
that were the case we could certainly in ny

subm ssion proceed with that initial evidence at

| east rather than | ose the entire day today.

THE COW SSI ONER: Thank you. Al right.

| think M. Ward's last point is agreeable. |If
the desire was that he woul d commence his

exam nation in chief and get through as nuch as
of it as | can w thout addressing the issues
whi ch may or may not touch upon the disciplinary
files, and | amcontent to do that, and it may be
that sonetinme during the day we may have those
disciplinary files and we may be abl e over the

| unch hour -- hoping nore optimstically thanis
likely -- but if they were to cone up over the

l unch hour and deal with them M/ expectation is
it's not going to take long to deal with them but
| just feel | would not be doing ny client a
service if | were to rush himonto the stand and
have hi m concl ude his evidence in chief wthout
havi ng an opportunity for himto address

docunents that he may be cross-exam ned on.

THE COM SSIONER: | think that's sensible, M. Cowper, that
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Subm ssi ons by Counsel

we proceed with the evidence of Sergeant
Sanderson after a brief break so that you can

di scuss with himthis | ast docunent that's cone
to light, M. Wodall. |If after the docunents
concerned are delivered, that is to say, the
mssing file or portions thereof, 1I'll nmake a
determ nation as to the rel evance and then we can
maybe deal with that after those files are
produced with your assistance.

MR COANPER: That's fine. | take it that we'll take a
15-m nute break now and maybe commence at quarter
to 11: 00 if that's enough tine.

THE COM SSIONER: | think that's appropriate. Certainly M.
Wodal | has asked for a break for a valid reason
and | propose to grant that and then we'll
proceed with the evidence of Sergeant Sanderson
at a quarter to 11:00.

THE REG STRAR W will now recess until quarter to 11:00.

( PROCEEDI NGS ADJOURNED AT 10:22 A M)
( PROCEEDI NGS RECONVENED AT 10:46 A. M)

THE REA STRAR  Order. Al rise. This hearing is now
resumned.

THE COMWM SSI ONER: M. Wodal | .

MR. WOODALL: M. Sanderson is in the w tness box.

THE COMM SSI ONER: Thank you.
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

THE REA STRAR:  Good norning, sir. Do you wish to be sworn or
affirmed?

A Affirnmed.

RUSSELL SANDERSON:. Affirned
THE REA STRAR  Whul d you state your full nanme, please?

A Russell Sanderson. S-A-NDE-RS-ON
THE REA STRAR: Thank you. Be seated. Counsel .

EXAM NATI ON BY MR WOODALL.:

Q M. Sanderson, on the 5th of Decenber, 1998, were
you the sergeant in charge of the jail at the
Vancouver Police Departnent at 312 Main Street,
Vancouver ?

For the night shift, yes.

What were the hours of that shift?
It was 1800 to 0600.

0600 on Decenber 6, 19987

Correct.

O » O » O >

You're no | onger a nenber of the Vancouver Police

Departnent; is that correct?

>

That is correct.

When did you | eave the Vancouver Police

Depart nent ?

A February of 2001.

Are you presently enployed as a police officer?

A No, | am not.

30



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 0o N OO 0o A W N +—» O

>

>

SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

When did you becone a police officer?

In July of 1980.

Can you describe the assignnents that you had

W thin the Vancouver Police Departnent between
the tinme that you joined and the 5th of Decenber,
1998 in a general way?

| worked at the warrant squad, all four districts
of patrol, communications centre, both as a
constable and as a sergeant, and in the jail,
both as a constable and a sergeant.

When you say "all four districts", does that nean
t hroughout the entire Gty of Vancouver?

That was the entire Gty of Vancouver, patrol for
the entire city, yes.

Dd you work for a time as a wagon driver?

| did, in all districts again.

And in the context of your duties as a wagon
driver, did you have occasion to take people to

t he Vancouver Detox Centre?

On nunerous occasi ons.

And based on that experience, did you have an
under standi ng of the policy of the detox centre
regardi ng those who they would or woul d not
accept for adm ssion?

Yes, | did. They would only accept those people
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

that were intoxicated by al cohol or drug and

t hose people that were not violent, although they
did have a list of people that they had banned
fromactually being delivered there.

D d you have an understandi ng of whether the
detox centre was a place of shelter for people
who were not intoxicated but m ght need sonewhere
to conme out of the cold?

Definitely not.

Movi ng ahead a little bit, we'll come back to
sonme of the intervening events, but noving ahead
alittle bit. On the 5th of Decenber, did you
have an understandi ng of whether M. Paul was

wel cone at the detox centre?

| believe that he was not allowed at detox, he
had been banned.

Do you recall how you cane to that understandi ng?
No, | don't.

Now, 1'd like to turn to another topic and that
is the nature of your work as a jail sergeant.

To begin with, 1'd Iike to ask you about your
training to be a jail sergeant. First of all,
when did you becone a jail NCO a jail sergeant?
In April of 1998.

Dd you receive any formal training prior to
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

becom ng the jail sergeant?

There was no classroom or any other fornal
training. Training was basically based on,

bef ore you coul d becone pronoted that you woul d
have to wite a pronotional exam which nmeant you
were questioned on the law, detention, policies
and procedures, it was a very thorough exam |
had al so worked as a constable in the jail in
1983, taken every position except that of the
NCO, worked every position, and just prior to ny
taking over the jail in April, | had

approxi mtely one week of being on-the-job
training with the then- existing jail NCO who
showed ne what to do on the various shifts.
You've referred to a pronotional exam [Is that
the examto becone eligible for pronotion to the
rank of sergeant?

That's correct.

s that the examthat had a nunber of questions
about policies and procedures within the
Vancouver Police Departnent?

Most definitely.

Did it also have questions about powers of arrest
and detention?

Yes, that was very predom nant in the exam
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

Now, what is the purpose and function of the jail
at the Vancouver Police Departnent?

The Vancouver Police jail is a place of

i ncarceration for those people that are lawfully
arrested until they could be dealt with according
to the | aw

Are there laws or rules or policies that govern

t he power of the police departnent to hold people
inthe jail?

Yes, there are. Primarily, the Charter of Rights
and Freedons would be the overlying docunent that
woul d govern that, people that were incarcerated.
It would be the -- the docunent would basically
say that people have to be lawfully arrested and
that there had to be a | awful neans of detention
that they -- to continue the arrest. In
addition, there was the various powers under the
| mm gration Act, Crimnal Code, other Federal
acts and various Provincial acts.

What were the main duties of the sergeant, the
jail sergeant, rather, in 19987

The main duty was to ensure that those people
that had been arrested and delivered to the jail
were in fact lawfully arrested and that there was

a valid reason for themto be detained in the
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

jail. That was one reason. The other reason
woul d have been to ensure that the prisoners that
wer e detai ned were processed for either court or
for other departnents, whatever the warrants or
ot her status they had. The third thing woul d
have been for the safety of the jail staff and

t he prisoners thensel ves.

As the jail sergeant, did you have any powers or
duties under the Crimnal Code of Canada?

Yes. As an on-duty jail sergeant, the sergeant
was assunmed to be the officer in charge for the
Vancouver Police Departnent at that tine.

Is the officer in charge a defined position
within the Cri mnal Code?

It is.

What are the responsibilities of the officer in
charge as carried out by the jail sergeant?

The officer in charge is responsible to ensure
that those people that were eligible for rel ease,
be it on a prom se to appear, an undertaking or
any other type of release, were so released in a
tinmely manner.

Can you give other exanples of decisions that you
as jail sergeant was required to nake concerning

the custody of individuals in the jail?
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MR WOCODALL

SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

It would all depend on the reason for the arrest.
For exanple, if a person had been arrested on a
warrant, the jail sergeant would have to
determ ne whether it was endorsed or unendorsed.
If it was unendorsed, of course the person woul d
have to stay in jail. |If it was endorsed, then
there woul d have to be exigent circunstances why
t hat person would not be released. There was a
reverse onus at that point, so that the person
had to be rel eased, whether it be a recogni zance,
undertaking. There were also the warrant of
commttals where the prisoner would have to stay
in custody until dealt with by the various -- the
Federal or Provincial detention facilities.

M. Conm ssioner, | would |ike to show the
W tness a docunent that was disclosed as a
Vancouver Police Departnent policy. It was

di sclosed as tab 3 in a disk that -- the folder

cal l ed Vancouver Police Departnent Poli cies.

THE COMWM SSI ONER: Very wel | .

MR WOODALL:
Q

For the record, this is policy 77.1 and the cover
sheet that we have been provided is entitled
Prisoners - Authorities Detained.

Now, M. Sanderson, could you turn to the
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

second page of the docunent that |'ve handed you.
Can you read the paragraph and subparagraphs, can
you read that, and then I'l|l ask you sone
guesti ons.
| have.
| s that consistent or inconsistent with your
under st andi ng of your authority to detain
prisoners in the jail at the Vancouver Police
Departnent in Decenber of 19987
Yes, it is.
Now, if you |ook at paragraph A -- sorry, the
introduction is as follows:
The follow ng persons only are to be
detained in the detention annex.
Then there are a nunber of subparagraphs.
Paragraph (a) is as follows and I'll ask you a
guestion about it.
Par agraph (a):
Those arrested within the provisions of the
Crimnal Code of Canada.
D d you understand that M. Paul had been
arrested within the provisions of the Crimna
Code of Canada?
No.

Par agraph (b) is as foll ows:
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

Those arrested for other departnents where a
charge has been laid and arrival of escort
with warrant is awaited.
Wthin that paragraph, does "other departnents”
refer to other police departnents or |aw
enf orcenent agenci es?
It does.
Dd you consider that M. Paul had been arrested
wi thin the nmeaning of that paragraph, that he had
been arrested by another departnent and escort
fromthat departnment was being awaited?
No, he had not.
Now, paragraph (c) is as follows:
Those arrested or held for processing by the
| mm gration Departnent.
D d you understand that M. Paul had been
arrested or was being held for processing by the
| mm gration Departnent?

No, he was not.

Paragraph (d), I'mgoing to ask you a nunber of

guestions about, but I'll read it and ask you a
summary question, and then we'll |look at that in
nore detail. Paragraph (d) is as follows:

Those arrested for being in a state of

intoxication in a public place that are
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

violent and require restraint or are refused
admttance to the detox centre.
Just in a sunmary manner, can you say whet her you
believed that M. Paul was intoxicated in a
public place?
No, he was not.
Now, what then with those conclusions did you
under st and about your power to hold M. Paul in
the jail?
At that point, Your Honour, | believe that he had
been arrested in error and the arrest was
unl awf ul which nmeant that there were no power to
detain M. Paul and that he should be rel eased
imediately as it was contrary to his rights and
freedons.
Di d you understand whether there was a VPD policy
that allowed you to incarcerate people sinply
because they had nowhere else to go?

There was not.

THE COMM SSI ONER:  Woul d you repeat the question again,

VR WOODALL:

pl ease, M. Wodall ?

Yes. Did you understand whether there was a VPD

policy that allowed you to incarcerate people

simply because they had nowhere el se to go?
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

A No, there was no policy.
MR, WOODALL: [I'mgoing to ask if that document could be
mar ked as the next exhibit, M. Conm ssioner.
THE COW SSI ONER: Exhi bit nunber ?
THE REG STRAR:  57.
THE COMM SSI ONER: Thank you.
(EXH BIT 57: VPD Policy 77.1)
MR WOODALL:
Q W've heard about a policy that's been used for
which there's a shorthand called SIPP or H Sl PP,
In the acronym H SI PP, what does the acronym
stand for?
A Hold, state of intoxication in a public place.
Q Wiat was the nature and purpose of that policy?
A It was to be able to arrest people that were in a
state of intoxication in a public place.
Q Was there a key criterion or consideration that
engaged that policy?
A Yes. The person actually had to be intoxicated
by al cohol or a drug at that point.
Q Wiat was your understanding of the |egal basis
for that policy?
A The legal basis was -- started with the Liquor
Control and Licensing Act. There was a section

there which would allow people to be arrested if
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

they were in a state of intoxication in a public
pl ace. There were two basic ways that the
section was used, the first being a person that
was i ntoxicated and creating a disturbance. The
person woul d be arrested and taken to jail under
the HSIPP. Probably that person would be better
arrested under creating a disturbance or breach
of the peace.

The second situation would be where a person
was so intoxicated by al cohol or drug that they
were unable to care for thensel ves and they woul d
be brought into the jail so that they woul d be
sobered up to the point that they could be

r el eased.

THE COW SSI ONER: Just give ne a nonent. You say that under

SIPP, the policy was that any persons who were so
i ntoxicated that they would be retai ned unti

such tinme as they were sober and then rel eased;
is that correct?

To a point where they were sonmewhat sober to be
rel eased. They didn't have to be directly sober.
There was no blood tests or anything |like that.
As long as they would be able to care for

t hensel ves, they woul d be rel eased.

THE COMM SSI ONER: Thank you.
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VR WOODALL:

SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

Now, as to the second category, those people who
were not creating a disturbance but were arrested
until they could care for thensel ves, what was
your under standi ng of the |egal basis for that
power ?

It was a very gray area. The power to arrest was
t here under the Liquor Control and Licensing Act
but there was no real power to detain. There was
a power to charge under the Liquor Control and

Li censing Act but there was nothing there that
really allowed the police to detain a person for
any reason.

Wth that understandi ng, what onus does that put
on the sergeant in charge of the jail?

The sergeant is then relying on the policy of the
Vancouver Police Departnent rather than relying
on the law and it was up to the sergeant to
ensure that the policy was strictly adhered to,
that the person was actually intoxicated to the
poi nt where he was unable to care for hinself or
had been creating enough of a disturbance that he
shoul d be hel d.

And nore narrowy, what onus did that put on the

jail sergeant concerning the criterion you
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MR WOCODALL

SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

descri bed a nonent ago that the person was

i nt oxi cated by al cohol or a drug?

It meant that the jail sergeant had to nmake sure
t he person was actually intoxicated, was

i ntoxi cated by one of those two substances and
had to be strictly enforced at that point.

And based on your understanding, did the police
have the power to incarcerate sonmeone who's not
i nt oxi cated by al cohol or drug sinply for their
own good?

Definitely not.

M. Comm ssioner, I'd like to show the w tness
anot her policy that's been disclosed by the
Vancouver Police Departnment. This is fromthe
el ectronic folder tab of Vancouver Police
Policies, tab 1, and the heading is 128.1, Arrest

Hol d, state of intoxication in a public place.

THE COMM SSI ONER: Thank you.

MR WOODALL:
Q

Now, M. Sanderson, have you had an opportunity
to look at this docunent in recent days?

Yes, | have.

Does this appear to be the policy regarding

H SIPP in application with the Vancouver Police

Departnent in Decenber of 19987
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SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

| can't say this is the exact docunent but it
certainly conveys the policies as | knewit.
|"mgoing to ask you to turn to the second page
of the docunent |'ve just handed you, under the
headi ng 128.1, and there's sub (1), and |I'm going
to read that to you and ask you to comment. |'m
going to ask you about that full paragraph in due
course but for the nonent |'m just asking you
about the opening words which are as foll ows:
Only those persons who are intoxicated by
al cohol or drug to the extent that they are
unable to care for thenselves wll be
arrested H SI PP.
Does that coincide with your understandi ng of the
policy that was in force in 19987
Yes.
Can you conment on the policy as witten in the
context of your understanding of the criteria for
hol di ng peopl e who were arrested H SI PP?
The primary criteria was that those people had to
be i ntoxicated by al cohol or a drug.
Now, given that criterion, or requirenent, |
guess is a better word, what were the duties of
the jail sergeant wth respect to assessing

peopl e who had been arrested under the H SI PP
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policy?

The assessnent started as soon as the person

arrived at the jail. The assessnent wasn't
performed by the jail NCO as such. It was
perforned by the staff of the jail. The person

was brought in H SIPP, he would be booked in by a
jailer so that the jailer would be exam ning his
condition as he's being booked. He would al so be
searched. So the searching jailer would be
checking himout as well as his physical
condition, his nental abilities. Every hour the
nurse woul d be maki ng rounds where again his
state of intoxication would be assessed. So it
was a continuing process that the jail NCO was in
charge of and was nmade aware of at all tines.

If at any tine during any of those assessnents
you concl uded or staff brought to your attention
t he concl usion that the person was not

i ntoxi cated or was no | onger intoxicated, what
were your duties?

He was i nmmedi ately rel eased from cust ody.

THE COM SSIONER:  That is, if any one of them cane to you and

suggested that he was not intoxicated?

Correct.
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Who bore the ultimate responsibility for the
determ nati on of whether a person could be

i ncarcerated under the H SIPP policy?

It was the responsibility of the jail sergeant.
Was there any initial assessnent that was done
typically or on some occasions when a person
first arrived at the jail?

He woul d be assessed inmmedi ately as part of the
process.

I f upon the immedi ate assessnment it was brought
to your attention that a person was not
intoxicated or if you fornmed that concl usion
yoursel f, what was your duty?

To rel ease himor her.

Had you ever declined to admt sonebody to the
jail before M. Paul on Decenber 5th, 1998 who
had been arrested as an H S| PP?

Yes.

Can you describe those circunstances?

It didn't happen often, maybe one or two tines a
month. More often in the sumrer where a person
woul d be brought in and at the best he woul d be
borderline matching these conditions, and by the
time he was processed he would be placed in the

hol ding cell. A busy night it mght take a while
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to get to the person. |If by that point he had
sobered up to the point he was not really

i nt oxi cated, he would be rel eased w t hout being

| odged in the jail.

In 1998, was there any policy that required all
peopl e arrested under the H SIPP policy to be
assessed by a jail nurse?

No, there was not.

What was the policy regarding contacting jail
nurses or consulting jail nurses?

The jail nurse was contacted or consulted when a
person appeared to need urgent nedical attention.
Now, what was the ordinary practice, if there was
one, for how |l ong people would be kept if they
were in fact intoxicated when they were admtted?
The ordinary practice was to keep them for four
hours. Sonetines they' re kept longer if they
were very intoxicated but in general they were
rel eased after four hours.

Was it contrary to the practice in the jail to
rel ease persons who were still under the

i nfl uence of al cohol ?

No, it was not. There were nunerous peopl e,
typically known chronic al coholics that would

never really becone sober while they were in
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custody, it would have taken a long tinme, and it
woul d have actually been deleterious to their
health to actually have them conpl etely sober by
the tinme they were rel eased due to the DTs or
seizures that can result in drying right out.

Can you describe the layout of the drunk tank,

pl ease?
The drunk tank was a large room-- 1'm going by
menory here -- it was approximtely 12 feet on

each side, concrete, with tiles on the walls,
steel door at one side, a urinal in the corner, a
drain on the floor, and along the south facing
wall there was a -- I'Il call it a w ndow al ong
the very top that was just opened to the

el enents. It had a heavy wire nesh over it and
steel bars. There was no glass in that w ndow
Wnd could blow in at any tine.

There have been sone questions asked in this

i nqui ry about whether the jail had a heated
floor. Can you comment on that?

| was not aware of that. | would be surprised if
it had been heated. It was a very old facility
that we were working in.

What was the typical tenperature in the drunk

tank in the winter as conpared to the rest of the
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jail?

It was a ot colder than the rest of the jail.

| want to turn to a slightly different topic
which is how you woul d deal with prisoners who
were unable to walk to sone extent. |If you had a
prisoner who was unable to wal k by hinself or
hersel f, how would they be noved about?

They woul d typically be dragged al ong the fl oor.
Al'l the floors were polished concrete so it's
easy to slide along. The reason for this was
that if you had a person that you were escorting
that was unsteady on their feet and that person
-- and you were supporting them and then that
person went to fall, you had an option at that
poi nt whether to let that person fall and result
inan injury to that person; try to stop the
person fromfalling, which would typically result
ininjury to whoever was trying to do the
supporting of the person; or in the ultinmate
case, injuries to both people. It was better to
have the person on the floor and nove them that
way.

Now, | want to turn to another topic and that is
your dealings with M. Paul prior to the 5th of
Decenber, 1998. Had you had any dealings with
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M. Paul prior to that date?

Nunmer ous occasions. He was probably in the jai
every second or third day as an arrest for Sl PP.
Now, in those arrests were there occasi ons when
M. Paul did appear to you to be intoxicated?
Ch, definitely. On nost occasions or on al
occasions that | can recall, except for the one
on Decenber 5th, he was -- would either be
unconsci ous or virtually unconsci ous when he
arrived at the jail.

Wien you say he was unconscious or virtually
unconsci ous, would he be able to answer questions
i f you asked hinf?

No, he woul d not .

Were there occasions when -- |'lIl step back a
nmonent. Are you famliar with the process of
using pain stinmuli to determne the state of
consci ousness of an apparently unconsci ous
person?

Yes, | am

Can you describe what that is?

I f a person appears to be uninjured and
unconsci ous, such as intoxication, by applying
pain by either rubbing a knuckle on the breast

bone, a thunb behind the ear in the little holl ow
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or under the jaw, it would elicit a large pain
response but it would not injure the person, and
that woul d arouse the person fromtheir stupor so
that you could nmake sure that they were actually
just physically passed out.

Were there occasions when you were required to
enpl oy those techniques with M. Paul ?
Definitely.

Now, | want to ask you what -- when M. Paul was
i nt oxi cated, can you describe his denmeanour in
cases where he was intoxicated but not

unconsci ous?

He was usually very surly, if he was saying
anyt hi ng, but he had the tendency to be violent,
he would try to take a swing at various police
personnel , be uncooperative, brushi ng hands away
when he was being searched. Just generally being
uncooperati ve.

Can you descri be how M. Paul appeared, what his
general presentation was, at the end of a period
of incarceration when he was sober enough to be
rel eased?

To sonme people he would still appear intoxicated.
He was usually very passive at that point. He

would sleep a lot if you would et him He was

51



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 0o N OO 0o A W N +—» O

SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

able to conmunicate but not a lot. He would talk
back to you with one word answers or very short
answers. Physical appearance would not be
differing that nuch fromthe tine he was actually
booked into the jail. It would just be his

physi cal denmeanour and his reactions that would
be different.

Can you descri be his voice, whether he was easy
or difficult to understand when he was speaki ng?
He was very difficult to understand even on

rel ease. He had a very gruff, hoarse voice.
assunmed that it had been damaged by the anount of
al cohol that he was consum ng but very difficult
t o under st and.

Can you describe M. Paul's ability to wal k when
he was sober enough to be rel eased?

M. Paul always had difficulty wal king. Most of

the time he would -- | use the expression "crab"
along the wall. He would use the wall for
support as he noved along it. [If he had to cross

an opening he would lurch to the side, al nost
throw hinself to the other wall and then he woul d
grab on to that. On occasion, M. Paul was
observed to crawl to a wall so that he could pul

hi msel f up on the wall.
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Now, | want to turn to the evening of Decenber
5th. Can you tell the Comm ssioner when you
first saw M. Paul on that date?

| first saw M. Paul at approximately 5:30 p.m
as | was arriving for work. M. Paul was in the
wagon bay, he was sitting against the wall,
directly across fromthe el evator doors, and he
was eating a bag of potato chi ps.

D d you have an understanding as to why M. Pau
was there at that tine?

| had assuned that he had been just rel eased from
custody as he was a constant person in the jail.
Did it surprise you to see himthere?

No, it did not.

Now, you may have just answered this a nonent ago
but, just to be sure, was M. Paul standing or
sitting or in sonme other posture?

He was sitting with his back to the wall, facing
t he el evator doors.

Did it surprise you to see himsitting down

| eani ng agai nst the wall ?

No, it did not. As | said, M. Paul had a great
deal of difficulty standing at the best of tine.
| would assune that if he's enjoying potato

chips, it would be best for himto sit down so he
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did not have to support hinself at that tine.
What tine did your shift begin?

The shift actually began at six o'clock but we
woul d usual |y show up about a half hour early so
that we could talk to the jail NCO that was
working at that time to see if there were any
tasks that had to be perforned, swap information,
et cetera.

Were you aware of any dealings between jail staff
and M. Paul between the tine when you started
your shift and the tinme when M. Paul arrived
back at the jail later that evening?

Yes. At approximately 6:15 p.m | was asked by a
menber of the jail staff if it would be okay to
take M. Paul a cup of coffee. At that tinme he
was still in the wagon bay. | gave ny perm ssion
and a |l arge scal ding hot cup of coffee was
delivered to M. Paul.

Do you know when it was that M. Paul left the
wagon bay?

No, | don"t. | could only assune that if he had
been drinking coffee for 15 mnutes, it would be
around 6:30 or so but that would be only an
assunption on ny behal f.

Wien did you next see M. Paul ?
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| don't recall the tine exactly. It was
somewhere between 8:00 p.m and 9:00 p.m

How was your attention drawn to M. Paul ?

One of the jail staff alerted ne to the fact that
M. Paul was in the elevator as it arrived on the
fifth floor of the jail.

Now, did that person appear to have a reason for
telling you about M. Paul's return?

There was a disbelief at that point why M. Paul
woul d be back in custody as he had just been

rel eased at the beginning of the shift.

THE COVW SSIONER:  This cane froma staff nenber?

A
VR WOODALL:

Q

A staff nenber, yes, sir.

Dd you yourself have a view about M. Paul's
return to the jail at that tinme?

| also shared the sane disbelief. | felt it
woul d have been extrenmely difficult for M. Paul
to have left the jail in a period of around two
hours to go sonewhere and to obtain enough

al cohol to becone intoxicated again.

Did you have an understanding or were you told
why he was arrested and brought to the jail ?

| asked Constable Instant why he had been brought

to the jail and he indicated that he had been
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arrested for H SIPP.

What was your reaction to that?

| found it very difficult to believe. D sbelief.
Did you believe that an error had been commtted?
Most definitely. | found it extrenely difficult
to believe that, as | said, that M. Paul was
actually intoxicated and therefore he shoul d not
have been arrested.

Wiy was it significant to you at that point

whet her M. Paul was i ntoxicated?

If he was not intoxicated there was no | egal
grounds to hold him that woul d have been a
violation of his Charter rights, against the |aw,
and it was contrary to the Vancouver Police
policy.

Now, can you expand upon your reasons for

t hi nki ng that not enough tine had el apsed between
M. Paul's departure fromthe wagon bay and his
return for himto becone intoxicated by al cohol ?
As | stated, M. Paul had difficulty getting
around. He would not be sprinting to the nearest
liquor store. |In addition, M. Paul did not
usual Iy have any noney on him It would be
difficult for himto go to a |licenced premse to

be able to obtain alcohol, and the prem ses in

56



© 00 N oo o A~ W N Pk

N NN N NN P B R R R R R R R
a A W N P O © 0o N OO 0o A W N +—» O

SANDERSON, R. (For the Comm ssion)
Exam by M. Wodal

the imedi ate area that would be selling the rice
w ne, which seened to be the favourite of a
chroni c al coholic, would be closed sonewhere
between 5:00 and 6:00 p.m | just didn't think
it would be possible for himto actually have had
anything to drink or enough to drink to becone

i ntoxi cated agai n.

Now, when you saw M. Paul, where precisely was
he?

He was in the jail elevator. He was in the
corner sitting -- sorry, he was in the back of
the elevator sitting up against the wall. That
woul d be the wall of the elevator.

Ddit surprise you or did it raise any red flags
that he was sitting on the floor of the el evator
as opposed to standing in the el evator?
Definitely not. Again, he had a great deal of
difficulty standing at the best of tines.

Can you conpare how he | ooked when he was in the
el evator as to how you had seen himat the

begi nning of your shift?

H s appearance hadn't changed nmarkedly at all.

H s outer clothing was wet but he appeared to be
in the sane state as ny observations of himin

t he wagon bay at the beginning of the shift.
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Can you conmment generally on the clothing that
you saw hi m weari ng?

M. Paul was wearing a wnter-style jacket, it
was fairly bul ky, pants, but other than that, |
have no recollection of what he was actually
weari ng.

Dd the fact that his jacket was wet seem unusual
or set off any alarmbells for you?

Definitely not. It was fall in Vancouver, the
rainy city.

At that tinme of year was it unusual to see other
people with wet outer garnents?

No. W would be continuously getting prisoners
in that were in wet jackets, wet clothing,
policenen were comng in that were soaking wet,
anbul ance. Everybody that was working outside
woul d be wet at that tinme of the year. It was
not unusual .

| f soneone was actually admtted to the jail and
they had a wet jacket on, what would happen to
it?

It would depend on the jacket. If it was a |ight
j acket that did not have any drawstrings or ties
on it or was thin enough to be able to adequately

search, the person would be left with the jacket.
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If it was a big, bul ky jacket where you could
conceal itens or if it had drawstrings like a
hood string or a waist string on a winter jacket,
then that jacket would be seized and woul d be
bagged.

What kind of bag was used for that purpose?

It was a large plastic bag that was heat seal ed
by the jail staff.

By heat sealed, you nean that it was essentially
wel ded shut with heat?

Yes, that's right.

If a person's clothes were wet when they were
renoved, what state would they be in when given
back to that person for that person's rel ease?
Just as wet as when they were taken off.

Were you aware of whether M. Paul's inner
clothing was al so wet ?

No, | was not. There was no opportunity to
examne M. Paul's clothing as he was not going
to be booked into the jail; therefore, he was not
going to be searched so there was no reason to
check it.

Was there a Vancouver Police Departnent policy
requiring you to verify whether a person's

clothes were wet before they were rel eased?
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No, there was not.

Now, did you have any conversation with M. Paul
to determ ne whether he was sufficiently
intoxicated to be held in jail?

Yes, | did, while he was in the el evator.

And --

THE COM SSI ONER:  Sorry, M. Wodall, could you repeat the

MR WOODALL:
Q

gquesti on agai n pl ease?

Yes. D d you speak with M. Paul to determ ne
whet her he was sufficiently intoxicated to be

held in jail?

THE COWM SSI ONER: Your answer to that?

A
VR WOODALL:

Yes, | did.

Were there other people nearby or within ear shot
when you had that conversation?

At a mninmum there would be Constabl e Instant
who had brought M. Paul to the jail, and I
believe Guard Firlotte was also standing in the
entrance or just inside the elevator itself.

What did you discuss with M. Paul ?

| asked M. Paul if he had had anything to drink
since he had been released fromthe jail and he

replied no.
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Did you believe hinf

Yes, | did. It was sort of a mxed question --
that's a m xed question, in that if you ask an
al coholic if he's had anything to drink, the
tendency is to say no even if he has, but based
on what he had said in his response to the
question and ny belief in his inability to obtain
al cohol, | did believe himthat he had not had
anything to drink.

Did it appear to you that he was sufficiently
alert to understand the question?

Definitely. H's response was i medi ate after ny
guestion. There was not a |long pause as if he
was trying to understand what the question was.
It was question, then answer.

And did that affect your assessnent of whether he
was intoxicated to the point of justifying his

i ncarceration under the H SI PP policy?

Again, it supported ny disbelief that he was
actually intoxicated and, therefore, | did not
bel i eve that he should have been arrested.

Can you descri be his manner of speaking?

It's quiet, a very gruff, hoarse voice. If you
had not heard it before you would have had a

great deal of difficulty understandi ng what he
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was saying, but due to ny nunerous interactions
with M. Paul, | could certainly understand what
he was sayi ng.

Can you conpare his ability to speak on that
occasion to his ability to speak ordinarily when
he was being rel eased when he was sober enough to
be rel eased after arrested H SI PP?

It was the sane. He was able to talk the sane
anmount as when he would normally have been

rel eased.

Did you have other conversation with M. Paul ?
Yes, | did. | asked M. Paul where he lived. He
then imedi ately replied that he |lived at

Br oadway and Mapl e.

Ddit appear to you that he understood the
guestion that you asked?

Yes, and his response was agai n i medi at e.

Did you draw any ot her concl usions about the fact
that he answered that he |lived at Broadway and
Mapl e?

In ny time in the District 4 area of Vancouver
had occasion to work in the area of Broadway and
Mapl e, and on nunerous occasions | observed a
group of aboriginal nmales that frequented that

area. Based on ny observations and M. Paul's
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answer, | believed that he had a place of -- that
he could go to to get out of the elenents,

whether it was his hone or just the honme of an
associ at e.

Now, when you saw himin the el evator did he
appear to be awake?

Yes, he did.

Did he appear to be nodding off or passing in and
out of consci ousness?

No, he did not.

Did you consider it necessary to use pain
stinmulus to determ ne whet her he was consci ous or
unconsci ous?

Definitely not.

I f you were advised that a toxicology report said
that M. Paul's blood | evel was significantly
above the legal driving limt, would that
surprise you?

No, it would not. Typically with a long-term

al coholic | don't believe they could even survive
wi t hout sone al cohol in their blood but that's
conjecture on ny behalf. But at all tinmes when
we were rel easing people that were chronic

al coholics, | amsure that they had al cohol in

t heir bl ood.
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| specifically asked the question about bl ood

| evel significantly above the I egal driving
limt.

Again, a functioning alcoholic would exhibit a
high I evel of alcohol in their blood but appear
normal to nost people.

Had you in other duties other than the jail
sergeant encountered people who woul d have a very
hi gh |l evel of alcohol in their bl ood?

Definitely.

Coul d you describe that, please?

Most people that had an extrenmely high |evel of
al cohol in their blood would have been -- if it
was really high, would have been totally
unconsci ous and only responsive to pain. There
were a | ot of people though that we had contact
with where they had a high concentration of

al cohol in their blood. An exanple, inpaired
driving where they exhibited very slight synptons
of intoxication. This is just based on their
propensity for alcohol that they could function
with a high level in their blood at all tines.
Now, M. Sanderson, do you still have in front of
you the VPD policy 128.1 regarding the H Sl PP?

| do.
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|"mgoing to ask you to turn again to the second
page of that under paragraph 1. Alittle while
ago | read the passage that I'll just read for
t he record:
Only those persons who are intoxicated by
al cohol or drug to the extent that they are
unable to care for thenselves wll be
arrested Sl PP.
The next paragraph under that is:
Menbers will consider other nore appropriate
charges when dealing with intoxicated
persons di spl ayi ng vi ol ent behavi our.
Did you consi der whether that provision applied
to M. Paul ?
No, | did not consider that it applied because,
one, | did not believe he was intoxicated and,

two, he was certainly not violent.

Now, the next paragraph begins -- I'll read you
t he paragraph and then 1'l|l ask you sone
guesti ons:

| nt oxi cated persons who are found to be

nmedi cal |y questionable, injured, ill or

woul d require the use of pain stimuli to
elicit a response nust be sent to the

hospital. Menbers are advised that an
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i ndi vidual may be unable, given the nature
of his or her injuries or the degree of
i ntoxication, to nmake rational decisions
with respect to nedical treatnent.
Dealing with the first paragraph, did you believe
that that part of the policy applied to M. Paul ?
Par agraph (a), no.
No. Paragraph (b).
Paragraph (b). Sorry, repeat the question.
Looki ng at the paragraph generally, did you
believe that the paragraph that dealt with
i ntoxi cated persons who were found to be
medi cal |y questionable, et cetera, applied to M.
Paul ?
No, | did not. M. Paul did not have the best of
health. He always | ooked poorly but he did not
| ook any nore poorly at the tinme he was in the
jail elevator other than he did on nunerous other
occasi ons.
Did he appear to you to be nedically
guesti onabl e?
Not anything different than his usual state of
heal t h.
Did he appear to be injured?

No, he did not.
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Did he appear to be ill?

No.

| think you've already answered this but for the
sake of conpleteness, did it appear to you that
he required the use of pain stimuli to elicit a
response?

No, he did not require any pain.

So with those concl usions, what did you determ ne
considering the legal power to arrest M. Paul
under the H SI PP policy?

| concluded that M. Paul had been arrested in
error and that the provisions of the H SIPP
policy did not apply and that he should not be
held in custody and we woul d have to seek a
remedy for that m stake.

| have no further questions regarding that
policy. Wuld it be appropriate to have it

mar ked as an exhibit?

THE COWM SSI ONER: Yes. We'll have it narked as an exhibit.
THE REG STRAR:  58.
THE COW SSI ONER:  58.

(EXH BIT 58: VPD Policy 128.1)

Now, we've been told that an autopsy report

determ ned that hypotherm a was the cause of
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death. Do you have any training in recognizing
t he synptons of hypot herm a?

| have no formal training in recognizing the
synptons of hypotherma. |'ve gathered sone
information fromvarious first aid courses |'ve
taken but there's been nothing specifically
formal for hypotherm a.

G ven that informal understandi ng, what was your
under st andi ng regardi ng the synptons of

hypot herm a?

Persons in hypotherm a woul d exhi bit
uncontrol | abl e shivering, heavy shivering, would
be |l ethargic and would have difficulty putting
their thoughts together.

Dd you see M. Paul shivering?

No.

Did M. Paul appear to you to be displaying
synptons of extrene |ethargy?

No, he did not. Although he was very passive, he
did not appear to be lethargic.

Was he any different in the quality of passivity
from what you ordinarily saw when M. Paul was
sober enough to be rel eased?

No, he was not.

Dd M. Paul appear to have an inability to put
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t hought s t oget her?

No. H's answers were succinct and to the point
when he was asked a question.

D d you have di scussions wth any other jail
staff about their views of whether M. Paul could
be held under the HSIPP policy in jail?

There was a general consensus, | can't recall an
exact discussion with an individual nmenber of the
staff, but there certainly was a consensus t hat
M. Paul should not be in the jail, that he was
not in fact drunk and that he should be rel eased.
Now, are the views of the jail staff relevant to
your deci sion about whether M. Paul should have
been admtted to the jail?

The decision was mne, solely ny decision to
make, but certainly I would take advice and
comments front the other jail staff. Mst of
them had worked in the jail a ot |onger than
had.

In that discussion did anybody express to you
their reasons for believing that M. Paul was not
i nt oxi cated?

Yes. Their basic reason was that he had just
been rel eased and there was no tinme for himto

becone i ntoxi cat ed.
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Now, did you consult wth the jail nurse about

M. Paul's state of intoxication or his condition
general ly?

No, | did not.

Way not ?

He was not in need of energent nedical care. By
nmy observations alone, | decided not to contact

t he nurse.

Now, given that you had determ ned that he was
not to be admtted to the jail, what did you

deci de to do?

| decided that the best thing to do would be to
transport M. Paul to a place of shelter, being
at his stated residence at Broadway and Mapl e.
Were you able to confirmwhether M. Paul in fact
had a residential address in that part of the
city?

No, I did not. M. Paul was frequently -- well,
was continuously booked in as NFA, no fixed
address. The question | don't think was ever
asked to hi mwhether he had an address.

Assum ng he was in fact -- that he in fact had no
fixed address of his own, would that nean that he
had no place to take shelter in the Broadway and

Mapl e area?
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No, it would not. | would assunme at that point
that he would be able to go and stay with friends
or associ ates and get out of the rain.

Now, was it consistent wwth the H SIPP policy to
t ake sonmeone who had been arrested H SIPP to the
area where they lived?

No, it was not part of the policy, and again, it
was not the policy to arrest people that were not
I nt oxi cat ed.

So why then did you choose that as the course of
action?

Wl |, the decision was to rel ease hi m because he
was not intoxicated. The easiest way to do that
woul d have been to send himback down to the
ground floor in the elevator and release himinto
the back alley of the jail. It was raining out,
it did not nmake any sense to ne that if | have a
wagon and a wagon driver standing right next to
me, that it would be nuch better for M. Paul to
take himto where he stated that he lived so that
he could find shelter and get out of the

el enent s.

D d you consider other alternatives to taking him
to the area where he lived?

The other alternatives weren't acceptable. As |
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said, releasing himto the back alley did not
seem |ike the right humane thing to do. He was
not a candi date for detox because he was not
intoxi cated and | believed he was banned from
there. He did not seemto need energent nedical
care so sending himto hospital by the anbul ance
did not seemto be an appropriate neasure.
Saferide | did not consider because Saferide was
anot her taxi and basically | had a wagon at ny
di sposal and a wagon driver to take him back to
-- up to Broadway and Mapl e.

Now, what did you expect Constable Instant woul d
do if he got to the area of Broadway and Mapl e
with M. Paul ?

| expected Constable Instant to take himto that
area, open the wagon door and ask M. Paul if
this was in fact the area where he |ived and
obtain further directions, ensure that, if
necessary, driving himhalf a block closer to his
resi dence or whatever it called for, and rel ease
M. Paul and ensure that he was well on his way
or in shelter before |eaving.

What actual instructions did you give Constable
| nst ant ?

Unfortunately, ny instructions were quite vague.
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| asked Constable Instant to take M. Paul to
Broadway and Maple. | did not give him any
further specific instructions. He had |istened
to what was going on in the elevator and |
assuned that he woul d understand what to do.

Now, with the benefit of hindsight, would you
change anything in the way that you gave
instructions to Constable Instant?

Most definitely. | would have certainly been
nore specific in what | expected Constable
Instant to do at the Broadway and Maple area. In
addition, | would have ensured that, if Constable
Instant had difficulties in carrying out the
task, that he would either contact the on-duty
NCGs in the various patrol areas, the duty

i nspector who was on 24 hours a day or find a

t el ephone and contact nme by tel ephone for further
i nstructions.

But you did not give M. Instant those
instructions; did you?

| did not give himthose instructions, no.

You' ve testified about M. Paul's difficulty with
wal king. How did you anticipate that M. Paul
woul d get fromthe wagon to wherever that shelter

woul d be, if he got to the Broadway and Mapl e
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area?

The sanme way as he got around all the tinme, using
wal I s, fences, whatever was appropriate to assi st
himto nove along the street.

Now, | want to talk to you about a slightly
different topic and that is the Vancouver Police
Departnent policy regarding transporting people
in connection with breaches of the peace. Can
you descri be your understanding of that policy?
|"ve forgotten nost of it but the nmajor part of
the policy was that if anybody was breached,
arrested for breaching the peace, that they would
have to be dropped off within the boundaries of
the Gty of Vancouver. Qher than that, I'mat a
loss as to what the rest of the policy was.

Was that the policy that you had in mnd when you
asked Constable Instant to take M. Paul to the
area of Broadway and Mapl e?

No. | did not consider M. Paul under arrest at
that point. It was a ride to a place of shelter.
Is it possible that you had a di scussion of sone
sort with Constable Instant that left himwth
the inpression that that was a policy applicable
in those circunstances?

There's a possibility. | don't recall one
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exactly but if Constable Instant had needed t hat
assurance that it was done w thin departnental
policy, | would have acqui esced to that.
Now, we've been given a docunent, M. Sanderson,
that is a record of Comm ssion counsel's
interpretation of an audio transcript of
conversations that occurred in the jail, and I'm
going to ask you sone questions about Conm ssion
counsel's interpretation of that conversation.
For the record, the docunent we've received has
an entry at two mnutes and two seconds and then
an answer at two m nutes, four seconds. [|'lI
read the question and answer, then |I'Il ask you
some questions about them \Wat is recorded on
t he docunent is this:

So you can -- uh, authorize a breach?
What appears to be the answer:

OCh yeah, not a probl em
Do you recall being part of such a conversation?
Not directly, no.
If there was such a conversation, would you as
the jail sergeant be the one who woul d have
approved or not approved enpl oying the breach
policy?

Definitely. 1t had to be a supervisor of sone
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sort that would approve the breach
And | appreciate you do not recall such a
conversation. |Is it possible that you were one
of the people involved in that conversation if it
i ndeed occurred?
It is possible.
The docunent that we have been given has an entry
at 22 seconds in which soneone appears to ask the
fol |l ow ng:

Wien was the last tinme you had a drink,

Frank?
If such a comment was in fact recorded on the
tape, can you coment on whet her you or other
peopl e may have been the one to nmake such a
comrent ?
That could well have been ne nmaking that comrent.
That woul d be the question | asked him
There is also an entry on this docunent at 51
seconds where it's recorded, the foll ow ng
question is recorded:

Frank, have you been drinking since we

ki cked you out of here today?
Again, if that accurately records what is on the
audi o, can you comment on whether you or soneone

el se may have been the person who nmade that -- or
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asked that question?
It could well have been asked in the sane context
as the original, that trying to find out if he
had been drinking. | don't recall asking either
if anybody else in fact had asked it.
The docunent we have has recorded at 58 seconds
in brackets the word "groaning". D d M. Pau
groan at any tinme that you dealt with hinf
Not that | am aware of, no.
Now, there's a recording at one mnute and 13
seconds as follows:

Frank, you're back.
I f that indeed accurately records what was on the
audi o portion, can you say whether you or other
peopl e woul d have asked that question?
It doesn't sound like a question that woul d be
asked, "Frank, you're back," but it could well
have been by nyself or one of the staff. As |
said, there was lots of staff that were mlling
around there.
There is a recording or at |east the docunent has
recorded as occurring at one mnute and 26
seconds the follow ng statenent:

How you doing in Kitsilano, Frank?

| f that accurately records what was on the audio
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recordi ng, can you conment on whether you or
soneone el se woul d have asked that question or
one simlar to it?
That question doesn't nake any sense to ne. "How
you doing in Kitsilano" -- sonebody coul d have
said it but it doesn't nake any sense.
Then there's a nunber of seconds later, 1 mnute
and 31 seconds, the docunent records a question
bei ng asked:
What's the address?
If that in fact records what's on the statenent,
can you coment on whet her you or soneone el se
present woul d have asked such a question?
Well, certainly one of us could have asked the
question trying to determ ne where M. Paul
actually lived.
Then at 2 mnutes and 7 seconds, this docunents
reports a statenent as foll ows:
Take himto Broadway and Maple if you don't
m nd.
If that was in fact properly recorded, can you
comrent on whet her you or soneone else in the
jail likely made that comrent ?
It was likely that | nmade that comment -- request

to Constable Instant to take himto Broadway and
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Mapl e.

M. Conm ssioner, |I'mgoing to show the w tness
a docunent that was disclosed as part of the
initial disclosure in this matter. | think it
was tab 13 of the first binder. | nmay be
i naccurate on that but, in any event, it has at
the top the title Vancouver Police Departnent

M scel | aneous and Suppl enentary Report.

THE COW SSI ONER: Thank you. Exhibit 13.

Yes, it appears to be fromtab 13 of the first
bi nder .

Can you identify this docunent, M. Sanderson?
Yes, it's called a VPD 19 M scel | aneous

Suppl enentary Report that | wote on Decenber
6th, the norning after M. Paul was in the jail.
Can you descri be the circunstances that |ed you
to wite this report?

| had received a tel ephone call from Major Crine,
| don't recall who, asking ne to wite up ny
dealings with M. Frank Paul from the night

bef ore.

|'d ask this be marked as the next exhibit.

THE COMM SSIONER:  It's already been marked, has it not?
THE REG STRAR  No, it's at tab 13 in binder 1.
THE COMM SSI ONER:  Next exhi bit nunber?
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THE REG STRAR  59.

VR WOODALL:

(EXHBIT 59: VPD 19 M scel | aneous Suppl enent ary
Report)

M. Commssioner, I'd like to direct the
witness's attention to another docunment that was

also found at tab 13 of the first binder.

THE COMM SSI ONER: Thank you.

VR WOODALL:

Q

This is a docunent dated the 17th of February
2000. Can you identify this docunent, M.

Sander son?

Yes, | do -- yes, | can, sorry. |It's a docunent
that | prepared on that date addressed to Chief
Const abl e Terry Bl yt he.

What were the circunstances that led you to
prepare this docunent?

| had heard through the grapevine that there was
an internal investigation underway regarding the
death of M. Frank Paul. At that point | had not
provi ded any other information to anybody ot her
than the VPD 19 we discussed previously. So |
prepared this report and forwarded it to the

Chi ef Const abl e.

What you' ve described as VPD 19, is that the

m scel | aneous and suppl enentary report that is
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now Exhi bit 597

Yes, it is.

"1l ask you to turn to page 2 of that docunent.

|'"mgoing to read two sentences from page 2 and

then ask you to comment on them The pages are

as follows. U'S neans undersigned; is that

correct?

Correct.
The undersi gned observed Constabl e Instant,
who was the wagon driver, bring M. Paul off
the elevator into the jail. Not
surprisingly M. Paul was pulled along the
floor by the wagon driver as he coul d not
wal k.

Can you comment on that?

That is in error. | wote this report in absence

of any other supporting docunentation or other

material. Since |I've been able to reviewthe

vi deo, watching it on the nedia, | was in fact

wong, that M. Paul was never taken off the jai

el evator, and | had to go into the jail elevator

to talk to M. Paul .

When you descri bed now just a nonent ago goi ng

into the elevator, is that what you have

concl uded from seeing the video or is that your
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recol l ection having been refreshed by watching
t he vi deo?
That is ny recollection after being refreshed by
wat chi ng the vi deo.
|"mgoing to ask if that can be marked as the

next exhibit, M. Conm ssioner.

THE COW SSI ONER:  Exhi bit 60.

THE REA STRAR  Exhi bit 60.

VR WOODALL:

(EXH BIT 60: Duty Report)

Now, M. Sanderson, were you the subject of

di sci plinary proceedings arising out of the death
of M. Paul ?

| was.

Can you descri be what happened?

Again, the first part of ny dealing with the

di sciplinary process was hearing it through the
runmour mll. | then contacted representation
fromthe Vancouver Police union and sought

advice. This was the first tinme | had --

THE COW SSI ONER: When was this, M. Sanderson? Wen did

A

t hi s happen?
"' mnot exactly sure. It was sonetine in late

2000, | believe.

THE COW SSI ONER: You heard by the rumour mll that you were
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going to be subject to discipline?

Yes.

THE COMM SSI ONER: Thank you.

VR WOODALL:

Q

| don't know whether you can give a nore precise
date or a nore precise season of the year but
noting that your duty report, it is now Exhibit
60, is dated the 17th of February 2000, does that
assist you in narrowing the tinmefrane when you
heard about the disciplinary proceedi ngs?

It was sonetine after that but I'mnot too sure
inthe tinme span. |I'msorry, | just don't have
that information.

Can you descri be what happened once you becane
aware that you were the subject of a disciplinary
pr oceedi ngs?

| was asked to -- by tel ephone from Sergeant
Boutin to attend an internal investigation.
Sergeant Boutin advised ne that, as a result of
his investigation, that the departnent was
seeki ng a two-day suspension on a disreputable

conduct all egati on.

THE COMW SSI ONER: That's Sergeant Boutin?

A

Boutin, B-O-UT-1-N.

THE COMM SSI ONER:  And who was it that was seeking this
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suspensi on?
It would have been -- well, fornmally the Chief

Const abl e had aut hori zed the suspensi on.

THE COMM SSI ONER: Thank you.

VR WOODALL:

Q

>

Did you receive any advice from anyone about
whet her you shoul d accept that proposed
suspensi on?

Yes. | had spoke to the union on numerous
occasions. They in turn stated that they had
spoke to Internal Investigation and the Chief
Constable and their advice to ne was to accept
t he two-day suspensi on.

Did you accept the two-day suspension?

| did.

A nonent ago you referred to it as disreputable
conduct. Could it have been discreditable
conduct ?

Yes, it could have been, | amsorry.

D d anybody tell you what errors you had
commtted that constituted discreditabl e conduct?
No, they did not.

D d anyone fromthe departnent tell you what
policies of the Vancouver Police Departnent you

were said to have viol at ed?
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No, they did not.

D d anyone from the Vancouver Police Departnent
tell you that you had broken any | aws?

No, definitely not.

D d anybody from the Vancouver Police Depart nent
tell you in what particular you were said to have
exerci sed bad judgnent?

No, they did not.

Wiy then did you agree to accept the discipline?
There were two reasons nostly. The first was
this was the first time | had ever really been
involved in a disciplinary process such as this
one where there were allegations and finding of
fault. | went to the union, | had to listen to
the advice of the union as they were dealing with
this sort of instance on a continual basis. And
the second reason was that any tine that sonebody
dies, whether they're in police custody or have
dealings with the police, there seens to be a
real need for closure, and closure for nyself as
well, and if this would -- accepting the

di scipline would allow closure on this, then |

t hought it would be the best thing to do for
everybody involved so | did accept the

di sci pline.
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Now, | want to turn to a final topic and that is
your present assessnent of what you did on the
evening of the 5th of Decenber, 1998. Wth the
benefit of hindsight and based on the policies
and resources available in 1998, do you consi der
your decision not to incarcerate M. Paul in the
jail to have been the correct decision?

Yes, | do.

Wiy do you believe that?

Because | believed that Frank Paul had been
arrested in error and that he was not
intoxicated. This would nean that there was no
place for himto be | odged at |aw, he was not
suitable for detox, he was certainly not suitable
for being lodged in the jail if he was not

i ntoxi cated. The other options of nedical

assi stance, Saferide, as | stated before, they
did not seemto be options. It seened to be the
right thing to do to take M. Paul to his stated
resi dence and have himdelivered there by the
wagon.

Now, wth the benefit of hindsight, is there
anything you did that night that you would do
differently?

Certainly. M instructions to Constabl e |Instant
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woul d have been a |lot nore el aborate. | did not
realize at that tine that Constable Instant was a
very junior officer. | would have instructed him
nmore on what to do when he got to Broadway and
Maple. | would have instructed him especially on
what to do if he could not in fact find a pl ace
of shelter for M. Paul, how to contact a
supervi sor to seek further advice and to make
sure that, at the end of it all, that M. Paul
was in fact taken care of and had shelter for the
ni ght .

Who do you think is responsible for your failure
to give those instructions?

It was solely ny responsibility. | should not
have given -- | should have given him nore
information, nore instructions on what to do.

Now, with the benefit of hindsight, can you think
of any policy changes or changes in the resources
available to a jail sergeant that woul d have nade
a difference had they been in force in 19987

Yes. (One of the major issues in existence at
that time, and I don't know if they've been
addressed now, is that there is no place to take
peopl e that need shelter fromthe el enents .

There's no place where you can take a street
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person, or a person that's living on the street,
and deliver himto a | ocation where he will be

gi ven food, clothing, bedding. That's the
primary gap in the entire process. |In addition,

| would recommend that, on adm ssion, all parties
t hat have been arrested SI PP be exam ned by

trai ned nedi cal personnel instead of relying on
jail staff to assess their condition. Thirdly,
that the police be given formal training in the
synptons of hypotherm a and how to exam ne peopl e
and tell if they are in fact hypothermc and at

that point in need of nedical care.

THE COMM SSI ONER:  Sorry, the second point, you said you would

A

recomend that the policy of the police would be
that all persons arrested for H SI PP woul d be
exam ned by a nedical practitioner, did you say?
Sonebody trained in nedicine, whether it be a

nurse or a doctor.

THE COMM SSI ONER: Your third point?

A

VR WOODALL:

Was that there should be training for police
menbers in hypotherm a

M. Conm ssioner, | have one other area to
canvass with this witness but it is related to
the question of the files that we're awaiting so

it would be appropriate to break for |unch now
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and we can find out what the status of that is.
It is 20 mnutes after 12:00.

THE COW SSI ONER: Yes, it would be, M. Wodall. | would
agree with that. M. Sanderson, you understand
that when we resune there will be further
guesti ons asked of you and | caution you now,
sir, please do not discuss your evidence with
anyone during the noon break.

A  Except for counsel.

MR. WOODALL: | have not closed ny exam nation --

THE COM SSIONER:  No, no. |I'msorry, | neant, not counsel,
wi th anyone el se. Thank you.

THE REA STRAR:  This hearing is now adjourned until 2 p.m
( PROCEEDI NGS ADJOQURNED AT 12:19 P.M)

( PROCEEDI NGS RECONVENED AT 2:03 P.M)

THE REA STRAR  Order. Al rise. This hearing is now
resumned.

THE COW SSI ONER: M. Cowper .

MR CONPER. Yes, M. Comm ssioner. Just an update and a
suggestion of where we go from here. The
docunments which were being retrieved are
apparently en route, they do exist and they're
going to be at VPD counsel's office sonmetine this
afternoon. They haven't yet been reviewed by

Commi ssi on counsel or others. Let ne just
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outline what | think the schedule wll be for
this week and, as |'ve indicated to you and ot her
counsel, there are various cal endaring issues
this week, but | anticipate based on the present
estimate that we will be able to conplete
Sergeant Sanderson's evidence tonorrow. | think
it will take either all of the day or
substantially all of the day tonorrow and then we
will have available, and I think we can go on
Wednesday to Constable Instant, and we may be
able to get substantial of his evidence done. |If
we can't finish on Wednesday because of
availability of other counsel, we're going to
have to finish on Friday. W had other w tnesses
whi ch were hoped to be heard and inserted on the
avai |l abl e Thursday. At this point none of them
are -- they're witnesses who we've not been able
to |l ocate before and we're still unable to |ocate
themand in the absence of the sheriffs finding

t hem bet ween now and Thursday, we're going to be
standi ng down on Thursday. W wll have

conpl eted by the end of Friday for sure the

evi dence that we wanted to conplete this week. |
have circul ated an attendance schedul e for other

W t nesses and anybody interested can obtain a
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copy of that.

THE COMW SSI ONER: Thank you very much. Are we then going to
proceed --

MR COANPER | think we have to stand down -- the consensus
here is that everybody who is questioning
Sergeant Sanderson wants a chance to | ook at
t hose docunents beforehand.

THE COW SSI ONER: | understand. There was that one docunent
that you were going to review wth himbut there
are others still to cone, so what you're
indicating, | think, is that you wish to stand
down for the balance of the day and resune
t onor r ow nor ni ng

MR. COANPER: Yes, tonorrow norning at 9:30, if that's
sati sfactory.

THE COM SSIONER: All right. If there's nothing further,
we'll do that then and we'll resune at 9:30
tonmorrow norning. Thank you

THE REA STRAR:  This hearing is now adjourned until 9:30
t onor r ow nor ni ng

( PROCEEDI NGS ADJOURNED AT 2: 08 P. M)
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